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DEPARTMENT POLICY #2, Rev. 3
Effective Date: April 21, 2011
Revision Date: July 22, 2015

PUBLIC RECORDS REQUEST POLICY

1. REFERENCES: Idaho Public Records Act, I.C. 74-101 through 74-126
Department of Administration Records Management Guide,
Series # SG1655

2. PURPOSE: IDL processes public records requests (PRRs) in accordance with the Idaho
Public Records Act. This policy clarifies those portions of the Act subject to Department
discretion.

3. DEFINITIONS: For the purposes of this policy, the following terms and definitions are
used.

A. Custodian: The individual(s) responsible for the research, retrieval and delivery of
public records to a requestor.

B. Elected Officials: To include, but not limited to, members of the Land Board, state
legislators, county commissioners, and congressional offices.

C. Information Request: An information request is not the same as a public records
request (PRR). An information request includes, but is not limited to, information
pertaining to how IDL operates and requests for copies of agency policies, forms,
procedures, pamphlets, booklets, and other printed information designed for
distribution. While information requests are not subject to the same statutory timelines
for response, the Department shall fulfill these requests in as reasonable a timeframe
as practical.

D. PRR Coordinator: IDL employee(s) tasked with the responsibility of tracking
Department PRRs. The duties associated with this may include, but are not limited to:

e Recordation of all PRRs on central tracking sheet.

¢ Assignment of PRR number (all correspondence will carry this number).

o ldentifying custodian(s) agency-wide for PRRs received through the public web
site, email, or mail.

¢ Maintaining all records of requests and responses.

e Monitor PRRs, as needed, for compliance with State Statute and Department
policy and procedure.

o Assist, as needed, with formatting response, and/or compiling responsive
documents in central electronic file.

E. Public Records: Public Records include, but are not limited to, any writing containing
information relating to the conduct or administration of the public’s business, prepared,
owned, used or retained by a public agency. “Writing” means information maintained
in many forms, including but not limited to, pictures, maps, tapes, magnetic or punched
cards, and computer disks. Email, handwritten notes, working papers, and rough
drafts are public records subject to disclosure upon request.

F. Public Records Request (PRR): A request from the member of the public for records
which may include, but are not limited to, written documents and electronic files
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containing information relating to the conduct or administration of the public's business
prepared, owned, used or retained by IDL. Statutory requirements apply regarding the
timeliness of response.

G. Receipt Date: The business day that a PRR is received by an IDL employee. If the
PRR is delivered outside of business hours (after 5 p.m. local time Monday through
Friday, on Saturday or Sunday, or on an observed holiday), receipt date is the first
business day following delivery.

H. Records Retention: The required length of time (per SG1655) Public Records Request
records are retained by the Department.

I.  Ten days: By or before close of business on the tenth business day following receipt
date.

J.  Three days: By or before close of business on the third business day following receipt
date.

METHOD OF PRR RECEIPT: Members of the Legislature and those engaging in business
with IDL who request information regarding their specific business shall be permitted to
request public records verbally. All other PRRs must be received in writing via hand
delivery, email, U.S. mail, or fax. All requests must include the requestor's name, address,
and phone number. IDL’s public web site asks that PRRs be submitted via email to
public_records_request@idl.idaho.gov. This email account is monitored by the Boise Staff
Office.

Should an IDL employee receive a PRR through his or her email, it shall be treated as a
PRR, and the response process shall inmediately commence. The requestor WILL NOT
be asked to re-submit the request through the public_records_request@id!.idaho.gov email
address. The employee receiving the request will forward the request to the PRR
Coordinator of that office on the same day received. Notification to the PRR Coordinator
should occur PRIOR to any response in order to allow assignment of PRR number that
must be notated on all correspondence or records sent.

Due to the statutory time limits for responding to PRRs, it is important that all Department
employees with active email accounts use the “out-of-office assistant” when they will not
have access to their email during the business day. This tool will inform potential email
PRR requestors that they have not made contact concerning their request. Out-of-office
messages should include the public records request email address. Ex: “l am currently out
of the office until DATE. If this is a public records request, please submit your request to
public_records_request@idl.idaho.gov.”

CUSTODIAN RESPONSIBILITY: Once the PRR coordinator has identified a custodian, it
is the responsibility of the custodian to coordinate all activities necessary to fulfill the
request. These activities may include but are not limited to:
o Working with other IDL offices to identify and retrieve any additional records
necessary to fulfill the request;
e Removal of exempt information;
e Legal review;
Preparation of records for mailing or emailing to the requestor.
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PRR PROCEDURE AND TRACKING: Each IDL office shall follow Department policy and
procedure for appropriately processing PRRs.

PRRs received by each office shall be tracked by the PRR coordinator in the office to
ensure adherence to statutory timelines, and Department policy and procedure.

Itis the responsibility of each office to retain PRRs and responses in accordance with IDL’s
retention schedule. In the event that multiple offices need to provide records to fill a PRR, it
shall be the responsibility of the office that received the PRR to track the PRR. The PRR is
to be logged and all documents are to be retained at
https:/fteamwork.idl.idaho.gov/IDL/Programs/Administration/PublicRecordsRequest/Pages/
default.aspx.

RESPONDING TO A REQUEST: IDL shall provide access to and copies/scans of records
immediately upon request whenever possible. Records shall be examined during normal
working hours unless the person who administers the agency or a designated custodian
authorizes otherwise. A certified copy, if feasible to produce or required by law, must be
provided upon request. Records may be emailed to the requestor if an email address is
provided. IDL is not required to create a record if none currently exists. Also, IDL is not
required to provide copies of records in a format not used by the agency in the normal
course of business.

While the law prohibits asking why the information is needed, it is permissible to verify that
the requested record or information will not be used for the purposes of a mailing or
telephone list (§ 74-120). It is also permissible to provide information to help the requestor
narrow the scope of the request or to help the requestor make the request more specific
when the response to the request is likely to be voluminous or require payment (§ 74-102).
All requests for clarification must be made in writing. If the requestor significantly changes
the scope or substance of a PRR before the request is filled, it is permissible to ask the
requestor to withdraw the original request and submit a new request.

The requestor may examine non-exempt files in order to select the specific records needed.
Should a requestor visit an IDL office to inspect records, an IDL staff member must
accompany the requestor to ensure that records are not altered or destroyed.

A request for records must be granted or denied within three days after receipt. If the
custodian determines that a request cannot be granted within three days after receipt, IDL
will acknowledge receipt of the PRR in writing and advise the requestor that ten working
days may be necessary to retrieve the requested records. The request must be granted or
denied in whole or in part within ten working days.

The custodian shall immediately contact his or her supervisor and the PRR Coordinator if it
appears that it may take more than ten working days to meet the request.

The appropriate Area Manager, Bureau Chief or Executive staff member shall review any
request that creates a cause for concern prior to its response.

If IDL fails to respond to a PRR within ten working days following the request, the request
shall be deemed to be denied.

See Idaho Code, §§ 74-102 through 74-120, for more information regarding the processing
of a public records request.
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REQUESTS FROM ELECTED OFFICIALS: Public records requests received either
verbally or in writing from an elected official must be sent to the Public Information Officer
and the PRR coordinator in Boise for review before a response is sent. “Elected officials”
include, but are not limited to, members of the Land Board, state legislators, county
commissioners, and congressional offices.

EXEMPTIONS: ALL records at IDL are presumed to be public unless an exemption
applies. See ldaho Code §§ 74-104 through 74-112, for a complete list of records exempt
from disclosure by this Act. See Attachment 1 for a partial list of exemptions commonly
used by IDL.

Records may contain both exempt and nonexempt information. The custodian is
responsible for separating the exempt from the nonexempt information, requesting review
from legal counsel if required before supplying only the nonexempt record. It is prohibited
to deny access to a record based on the fact that the record contains both exempt and
nonexempt information.

When ANY exempt information is removed from a record, the result is a partial denial, and
notice of the denial must be provided to the requestor in writing. See Section 11,
Denial of Request.

FEES FOR PROCESSING PUBLIC RECORDS: Pursuant to Idaho Code, § 74-
102(10)(b)(i-iii), except for fees that are authorized or prescribed under other provisions of
Idaho law, no fee shall be charged for the first two (2) hours of labor in responding to a
request for public records, or for copying the first one hundred (100) pages of paper
records that are requested.

Fees may be established to recover the actual labor and copying costs associated with
locating and copying documents if:

i. The request is for more than 100 pages of paper records, or
ii. The request includes records from which nonpublic information must be deleted, or
iil. The actual labor associated responding to requests for public records in compliance
with the provisions of this chapter exceeds two (2) person hours.

If fees are charged, they shall reflect the personnel and quantity of time that are reasonably
necessary to process a request. Fees for labor costs shall be charged at the per hour pay
rate of the lowest paid administrative staff employee or public official of the public agency
who is necessary and qualified to process the request. If a request requires redactions to
be made by an attorney who is employed by the public agency, the rate charged shall be no
more than the per hour rate of the then lowest paid attorney within the agency who is
necessary and qualified to process the public records request.

The PRR Estimate Worksheet (IDLPRR0003.01) shall be completed for all PRRs when
fees are anticipated. This statement of fees is itemized to show the per page costs for
copies, hourly rates of employees and attorneys involved in responding to the request, and
the actual time spent on the request. It may be determined that no fee is applicable after
completion of the PRR estimate if fees total $40 or less (see analysis below). No lump sum
costs shall be assigned to any public records request.

See Idaho Code, § 74-102, for full text.
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Based on an analysis of PRR fees collected by IDL from 2002 — 2009, one third of the
requests resulted in fees totaling $40 or more, and those requests constituted 90% of the
total PRR fees collected by IDL. In support of this analysis, fees shall not be assessed
unless charges total $40 or more. See Attachment 2, Fee Schedule, for a complete listing
of fees associated with processing PRRs.

If there is reason to believe that a requestor or group of requestors is attempting to break a
request down into a series of requests for the purpose of avoiding assessment of fees, IDL
will aggregate such requests to determine the total fee and will charge accordingly.

IDL will provide only one copy of each record. When copies are duplexed, each side of the
copy on which print appears is treated as a single copy for the purpose of fee assessment.
A single scanned page is cost equivalent to a single copied page.

If the designated custodian authorizes examination of records outside of regular working
hours, advance payment of reasonable compensation for this added expense may be
required.

Prepayment of fees associated with locating and copying records is required. Should the
request for payment be ignored, the PRR will be considered withdrawn 30 days from the
date the request for prepayment was mailed or emailed. The Prepayment Notification
Letter (IDLPRR0004.01) shall contain the PRR number in the ‘RE’ section and on the
bottom portion that the customer returns with payment, as noted.

Pursuant to Idaho Code § 74-102(10)(f), IDL may not charge a fee for copying or labor
when the requestor demonstrates either the inability to pay, or that the public’s interest or
understanding of the operations or activities of government or its records would suffer by
the assessment or collection of any fee. A request for fee waiver must be approved by a
division administrator.

11. DENIAL OF REQUEST: If a request for a record is denied in whole or in part, the requestor
must be notified in writing. The notice of denial shall include the following:

A. A statement indicating that the attorney for the agency has reviewed the request, or that
the agency had the opportunity to consult with an attorney and chose not to do so;

B. The statutory basis for the denial;

C. A simple statement of the right to appeal and the time limit for appeal.

For an example of appropriate verbiage, see Attachment 3, Sample PRR Denial Letter.

The time limit for filing an appeal is 180 days from the mailing date of the notice of denial.
The sole remedy for protesting the public agency’s decision is to file a petition in the district
court of the county where the records or some part of them are located, requesting the
court to compel the agency to make the information available or to correct the record.

See |daho Code, §§ 74-103(3) and 74-103(4), for additional information. If there is any
doubt about whether information within a particular record should be disclosed, the request
shall be reviewed by the agency’s attorney.

Page 5 of 10



DEPARTMENT POLICY #2, Rev. 3
Effective Date: April 21, 2011
Revision Date: July 22, 2015

12. RETENTION OF REQUEST: All PRRs and responses shall be maintained for one year after
the 180-day appeal period. In the event of a PRR appeal of denial, the PRR, denial and any
appeal records shall be retained until one year after the appeal process is completed.

13. PENALTY AND IMMUNITY: See ldaho Code §§ 74-116 through 74-118 for information
regarding penalty and immunity. [t is imperative that IDL makes a good faith attempt to
comply with the law for every public records request. To ensure that the effort is made,
staff is required to immediately refer any questions or any requests that seem doubtful to
the person who administers the agency or a designated custodian.

14. REVISIONS AND REVOCATION: DEPARTMENT POLICY #2 is hereby superseded by
this REVISION 3, dated July 22, 2015.

///’[‘W “%/ A HE

THOMAS M. SCHULTZ, JR." Date” P
Director

ATTACHMENTS:

1. Partial List of Common Exemptions
2. Fee Schedule
3. Sample PRR Denial Letter
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Department Policy #2
Attachment 1

Common Exemptions used by IDL

This list is NOT intended for use as a complete list of exemptions allowed by
Idaho Public Records Law

74-104: Exemptions in federal or state law—court files of judicial proceedings
(1) Any public record exempt from disclosure by federal or state law or federal regulations to
the extent specifically provided for by such law or regulation.

NOTE: “State law” includes attorney/client privileged documents. If there is any question about
whether a record is “privileged,” speak with legal counsel.

74-106: Personnel records, personal information, health records, professional discipline

(1) Except as provided in this subsection, all personnel records of a current or a former public
official other than the public official’s public service or employment history, classification, pay
grade and step, longevity, gross salary and salary history, status, workplace and employing
agency. All other personnel information relating to a public employee or applicant including, but
not limited to, information regarding sex, race, marital status, birth date, home address and
telephone number, applications, testing and scoring materials, grievances, correspondence and
performance evaluations, shell not be disclosed to the public without the employee’s or
applicant’s written consent....

(2) Retired employees’ and retired public officials’ home addresses, home telephone numbers,
and other financial and nonfinancial membership records....

(8) Any personal records, other than names, business addresses and business phone
numbers, such as parentage, race, religion, sex, height, weight, tax identification and social
security numbers, financial worth or medical condition submitted to any public agency or
independent public body corporate and politic pursuant to a statutory requirement for licensing,
certification, permit or bonding.

74-107: Trade Secrets, production records, appraisals, bids, proprietary information. The
following records are exempt from disclosure:

(1) Trade secrets including those contained in response to public agency or independent public
body corporate and politic requests for proposal, request for clarification, and similar
requests. “Trade secrets” as used in this section means information, including a formula,
pattern, compilation, program, computer program, device, method, technique, process or
unpublished or in progress research that:

(a) Derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by other
persons who can obtain economic value from its disclosure or use; and

(b) Is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

(2) Production records, housing production, rental and financing records, sale or purchase
records, catch records, mortgage portfolio loan documents, or similar business records of a
private concern or enterprise required by law to be submitted to or inspected by a public agency
or submitted to or otherwise obtained by an independent public body corporate and politic.

(3) Records relating to the appraisal of real property, timber or mineral rights prior to its
acquisition, sale or lease by a public agency or independent public body corporate and politic.
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(4) Any estimate prepared by a public agency or independent public body corporate and politic
that details the cost of a public project until such time as disclosed or bids are opened, or upon
award of the contract for construction of the public project.

5-14 not listed. See statute for complete list

(15) Computer programs developed or purchased by or for any public agency or independent
public body corporate and politic for its own use. As used in this subsection, “computer
program” means a series of instructions or statements which permit the functioning of a
computer system in a manner designed to provide storage, retrieval and manipulation of data
from the computer system, and any associated documentation and source material that explain
how to operate the computer program. Computer program does not include:

_(a) The original data including, but not limited to, numbers, text, voice, graphics and
images

(b) Analysis, compilation and other manipulated forms of the original data produced by the
use of the program; or

(c) The mathematical or statistical formulas that would be used if the manipulated forms of
the original data were to be produced manually.

74-108: Archaeological, endangered species, libraries, licensing exams. The following
records are exempt from disclosure:

(1) Records, maps or other records identifying the location of archaeological or
geophysical sites or endangered species, if not already known to the general public.

(2) Archaeological and geologic records concerning exploratory drilling, logging, mining
and other excavation, when such records are required to be filed by statute for the time provided
by statute.
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NO charge shall be assessed for the first 100 copies

NO charge shall be assessed for the first 2 hours of research/labor time

Fees shall not be charged unless the total exceeds $40.00

Paper copies or scans

$0.10 per page

Research/labor time Staff per hour pay rate
CD $1.00

Labor, electronic file search Staff per hour pay rate
Publication Actual cost

Postage Actual cost

Page 9 of 10




Department Policy #2
Attachment 3

Sample PRR Denial Letter

March 18, 2011

Joe Blow
123 Main St
Anyville, 1D 83600

Re: Public Records Request
Dear Mr. Blow,

On March 17, 2011, Idaho Department of Lands (IDL) received your public records request for “any Oil
and Gas Permit Application for drilling and leasing natural gas in Whirligig County, submitted by ABC
Resources.”

Idaho Code § 74-107 exempts from the public records law “trade secrets,” including those contained in
response to public agency or independent public body corporate and politic requests for proposal,
requests for clarification, requests for information and similar requests. "Trade secrets" as used in this
section means information, including a formula, pattern, compilation, program, computer program,
device, method, technique, process, or unpublished or in progress research that:

(a) Derives independent economic value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by other persons who can obtain economic value from its
disclosure or use; and

(b) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

In addition, Idaho Code § 74-108(2) exempts from the public records law “[a]rchaeological and geologic
records concerning exploratory drilling, logging, mining and other excavation, when such records are
required to be filed by statute....” The permit application was required to be filed by statute, and parts of
the application information appear to meet the requirements of ldaho Code § 74-108(2).

The drill permit submitted by ABC Resources with redacted “trade secrets,” as outlined under Idaho
Code § 74-107, and geologic exploratory drilling information, as outlined in I[daho Code § 74-108(2), is
enclosed.

A Deputy Attorney General for IDL has reviewed this denial.

Pursuant to Idaho Code 74-115, if you feel that you are aggrieved by any denial of this public records
request, you may institute proceedings in District Court to compel the agencies to make the records
available for public inspection. Any such action contesting this denial must be filed within 180 calendar
days from the date of the mailing of this letter.

Regards,

Jane Doe

Public Records Requests
Idaho Department of Lands
(208) 334-0244

Enclosure
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