
BEFORE THE STATE BOARD OF LAND COMMISSIONERS

STATE OF IDAHO

)
In the Matter of: ) Case No. CC-2016-PUB-22-002

)
REVOCATION OF ENCROACHMENT ) FINAL ORDER
PERMIT L-95-S-4938

)
SHIRLEY FREEMAN, PERMITEE.

______________________________________________________________________________________

)

I. INTRODUCTION AND ADOPTION OF RECOMMENDED ORDER AND
ORDER ON PETITION FOR RECONSIDERATION

This is a final order issued by the Director of the Idaho Department of Lands (“IDL”).

The Hearing Officer issued the Recommended Order after the contested case hearing in this

matter on March 31, 2017. recommending the revocation of Encroachment Permit L-95-S-493 8,

no assessment of a civil penalty, and no award attorney fees. Shirley Freeman (“Permittee”) filed

a petition for reconsideration with the Hearing Officer on April 11,2017, which the Hearing

Officer denied on April 28, 2017.

Perniittee filed a written answer taking exception to the Recommended Order with the

Director on May 16, 2017.1 IDL filed a response on June 6,2017. The arguments raised in

Permittee’s exceptions filed with the Director largely mirror the arguments raised in Pemiittee’s

petition for reconsideration before the Hearing Officer. The Director finds that a hearing on

Pennittee’s exceptions is unnecessary in this matter. Sec IDAPA 20.Ol.01.720.02.c.

The Director has freely reviewed the record for this contested case and the written

submissions of Permittee and IDL. Based on this review, the Director fthlly agrees with and

hereby affirms and adopts the Recommended Order and the Order on Petition for

Pemiittee faxed an “answer” to the Director, the Hearing Officer, the Deputy Director, and IDL. The content of
these filing were largely duplicative.
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Reconsideration of Recommended Order in their entirety. All of the factual findings and legal

conclusions in the Recommended Order and the Order on Petition for Reconsideration, which are

attached hereto, are hereby flaIling incorporated by reference into this Final Order.

II. ORDER

I. Encroachment Permit L-95-S-4938 is hereby revoked.

a. PenTiittee has ninety (90) days from the date this order is served to remove all

encroachments, including the float home, docks, and debris from Coeur d’Alene

Lake, adjacent to: Parcel Number 021600010060, Lot Number 6, Block Number

1, Emerald Shores Tracts Addition; Section 3, Township 49 North, Range 3 West;

Boise Meridian: Kootenai County.

b. Permittee shall restore the affected area of Coeur d’Alene Lake to as near its

condition immediately prior to the encroachment as possible.

c. Failure to remove such encroachments and restore the affected lake area within

the specified time will result in the Department of Lands initiating legal action for

the removal of unauthorized encroachments and the restoration of Lake Coeur

d’Alene as provided in Idaho Code sections 58-1308 and 58-1309 and for attorney

fees and costs associated with such legal action.

2. No civil penalty is assessed against Permittee.

3. The request for attorney fees and costs is denied.

III. PROCEDURES FOR FINAL ORDERS

1. This is a final order of the agency. Any party may file a motion for reconsideration of this

final order within fourteen (14) days of the service date of this order. The agency will

dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or
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the petition will be considered denied by operation of law. See IC. § 67-5246(4); IDAPA

20.01.01 .740.02.a.

2. Pursuant to Idaho Code sections 67-5270 and 67-5272, any party aggrieved by this final

order or orders previously issued in this case may appeal this final order and all

previously issued orders in this case to district court by filing a petition in the district

court of the county in which: (1) a hearing was held; (ii) the final agency action was

taken; (iii) the party seeking review resides; or (iv) the real property or personal property

that was the subject of the agency action is attached. IDAPA 20.0l.0l.740.02.b.

3. An appeal must be filed within twenty-eight (28) days (a) of the service date of this final

order, (b) of an order denying petition for reconsideration, or (c) the failure within

twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later.

See IC. § 67-527. The filing of an appeal to district court does not itself stay the

effectiveness or enforcement of the order under appeal. IDAPA 20.01.01 .740.02.c.

DATED this

___day

of July, 2017.

HOMAS Nt S’CHULTZ, J
Director, Idaho Department of Lands
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thisTh’day of July, 2017, 1 caused to be served a true and
correct copy of the foregoing document by the method indicated below and addressed to the
following:

Shirley K. Freeman E U.S. Mail, Postage Prepaid
1513 N. 3rd Street Certified Mail
Cceurd’Alene, ID 83814 D Hand Delivery

fl Email:

Angela Schaer Kaufmann Statehouse Mail
Deputy Attorney General H Certified Mail
P.O. Box 83720 C Hand Delivery
Boise, ID 83720 E Email:

anela.kaufhiann(thau.idaho.gov

Kourtney Romine
Administrative Assistant
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BEFORE THE STATE BOARD OF LAND COMMISSIONERS
STATE OF IDAHO

In the. Matter of: } Case No. CC -2016 -PUB -22- 002

REVOCATION OF ENCROACHMENT) ORDER ON PETITION FOR
PERMIT ERL- 95- 54938 ) RECONSIDERATION OF

RECOMMENDED ORDER
SHIRLEY FREEMAN, PERMITEE. ) 

I, INTRODUCTION AND BACKGROUND

On March 31, 2017, Hearing Officer Scott Corkill issued a Recommended Order

following the contested case hearing; in this matter, The Recommended Order recommended that

the, Director of the Idaho Department of Lands (" IDL") issue a final order revoking

Encroachment Permit L -95- S4938 (" Permit"). Recommended Order at 18 ( March 31, 2017). 

As provided in Idaho Code section 67- 5243( 3) and IDAPA 20.01. 01. 720.02( a), and included in

the Recommended Order, the parties had fourteen ( l4) days to file a petition for reconsideration

of the Recommended Order with the Hearing Officer. See Recommended Order at 18. 

On April 11, 2017, IDL received a fax from Shirley Freeman (" Permittee"). t April 11, 

2017 Attsiver [hereinafter " Petiiion"]. As this fax appears to be responding to the Recommended

Order, it will be treated as a petition for reconsideration. 

1 The fax included a typed response on a farm civil case answer, a copy of the hand drawn inventory of ducks at
Permhtee' s encroachment site prepared by IDL employees during the November 16, 2015, inspection of the site ( Ex, 
Q at M); a copy of what appears to be drawn plans for the Permit prepared by the original permit owner in 2004, a
copy of a letter to Permittee from IDL dated December 19, 2016 informing Permittee that the Submerged Land
Lease No -B- 2204 is cancelled effective January 18. 2017; atul a copy of a letter to Permittee from IDL dated March
17, 2017; and a copy of an assessment notice for Permittce' s property, similar to that submitted by Permittee as Ex. 
3 at the hearing in this matter, Petition at 5 - 14 UDL received additional faxes from Permittee on April 12, 2017 and
April 13, 2017. Those faxes included the sonic response riled on April 11, 2017, with additional attachments
including the photo of Permittees encroachment site submitted during at the hearing as Exhibit 5 and a tax
statement from Kootenai County. April 12, 2017 Ansuver, April 13, 2017 Artsu er. 
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II. ANALYSIS

Permittee states in the Petition that her current dock configuration is " under the allowed

square footage of docks allowed." Petition at 3. The Permit allows one c4ch, 50' X 5' and 5' X

24' floating docks. Ex. A at 2. According to the drawing submitted in Permittee' s Petition, 

presumably an accurate depiction of the drawing attached to the Permit, it allows the above

mentioned floating docks, as well as a 5' X 10' ramp, totaling 420 square feet for the docks and

ramp only. Petition at 6. The documented docks in the November 16, 2016 Inspection Report

Ex. Q at 2) showed a total of 1646 square feet of docks present at the encroachment site. In

neither case was the float home measured, The Permit allows for a 900 square foot float home

and boat garage. Ex. A at 2. With the docks and float home, a total of 1320 allowable square feet

of encroachment is permitted. Id. Without even counting the float home, Permittee is well over

the square footage limit. 

Additionally, even if Permittee was under the allowed square footage, the six docks
W

documented in the November 16, 2016 inspection are still unpermitted. The Permit allows for

1320 allowable square feet of encroachment maintained in accordance with the plan attached to

the Permit. Ex. A at 4. The Permit allowed only two docks with specific parameters and the float

home. The six docks documented in the November 2016 inspection do not meet the approved

configuration in the permit. This is a violation of IDAPA 20.03.04.012.02, because there are

unpermitted docks at the encroachment site. 

Permittee also states in the Petition that she has had the docks cleared, and cleaned the

lake bottom. Petition at 3. However, there is no evidence on the record showing that any of this

has been done. This statement by Permittee does not contravene the numerous exhibits in the
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record showing that there has been debris on the bed of the lake for an extended period of time, 

See Exs. G, H, J, B, 0, and Q. 

Permittee also appears to be confused about the violations set forth in the April 26 Notice

of Violation (Ex B) and September 2016 Notice of Cancellation and Proposed Permit Revocation

Ex. C). Permittee states " if I had already lost the land lease why were these items in the

testimony for the hearing held" on the permit revocation. Petition at 2. The April 26 and

September 2016 Notice were relevant to this proceeding because they gave Permittee notice of

the terms of the permit that Permittee was in violation of and gave Permittee instructions for

curing those violations. Exs. B and C. The failure to cure said violations was the basis for IDL

filing the Certified Complaint and initiating a contested case proceeding to revoke the Permit. 

III. CONCLUSION

Permittee' s petition for reconsideration is denied. 

IV. PROCEDURE, ON RECOMMENDED ORDER

Within twenty-one ( 2 1) days after the service date of this Order denying Permittee' s

petition for reconsideration of the Recommended Order any party may in writing support or take

exceptions to any part of the Recommended Order and file briefs in support of the party' s

position on any issue in the proceeding. IDAPA 20.01. 01. 720.02( b). 

Written briefs in support of or taking exceptions to the Recommended Order shall be

filed with the Director, Opposing parties shall have twenty-one ( 2 1) days to respond. The

Director may schedule oral argument in the matter before issuing a Final order. The Director will

issue a final order within fifty- six ( 56) days of receipt of the written briefs or oral argument, 

whichever is later, unless waived by the parties or for good cause shown. The Director may
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remand the matter for further evidentiary hearings if further factual development of the record is

necessary before issuing a final order. IDAPA 20.01. 01. 720.02(c). 

DATED this of April. 2017. 

SCO CORAL

Hearing Officer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of April, 20I7, I caused the foregoing
document to be filed with the Court and true and correct copies served on the following parties
by the methods indicated: 

Kourtney Romine U. S. Mail, Postage Prepaid

300 N. 6th Street, Suite 103 Hand Delivery
Boise, ID 83702 Facsimile: 

0 Email: kromine@idi. idaho. gov

Shirley K. Freeman 0 U.S. Mail, Postage Prepaid
1513 N. 3rd Street Hand Delivery

Coeur d' Alene, ID 83814 Facsimile: 

Email: 

Angela Schaer Kaufmann  U.S. Mail, Postage Prepaid

Deputy Attorney General  Hand Delivery
Natural Resources Division  Facsimile: 

700 W. State Street, 2nd Floor 12 Email: anaela. kaufniann@ag. idaho. gov
P. O. Box 83720

Boise, ID 83720

Kristen Krudt

Administrative Assistant
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