
BEFORE THE IDAHO STATE BOARD Of LAND COMMISSIONERS

In the Matter of Encroachment Permit Application No. ) Case No. PH-20l9-PUB-22-005

L-95-S-3997F
FINAL ORDER

Discovery Coeur d’Alene Investors, LLC dba

Arrow Point Marina,

Applicant.

I. NATURE OF PROCEEDINGS

Encroachments, including commercial marinas, placed in or on the beds of navigable

lakes require a permit issued by the Idaho Department of Lands (“IDL”) pursuant to the

requirements of the Lake Protection Act, title 58, chapter 13, Idaho Code; and the corresponding

administrative rules promulgated by the State Board of Land Commissioners, IDAPA 20.03.04,

“Rules for the Regulation of Beds, Waters, and Airspace over Navigable Lakes in the State of

Idaho.”

On or around November 22, 2019,’ IDL received an encroachment permit application

filed by Discovery Coeur d’Alene Investors, LLC dba Arrow Point Marina. A public hearing was

held on January 15, 2020. Andrew Smyth served as duly appointed hearing coordinator. On

February 6, 2020, the hearing coordinator issued his Preliminary Order, which contains

Procedural Background, Findings of Fact, and Conclusions of Law.

As Director of IDL, my responsibility is to render a decision pursuant to Idaho Code

§ 58-1306(c) and IDAPA 20.03.04.030 on behalf of the State Board of Land Commissioners and

The Application was received on or around October 17, 2019, but the last update to the
Application was received on November 22, 2019.
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based on the record, which I have reviewed in the context of my personal expertise gained

through education, training, and experience. I relied on the record for this matter, including

examining the hearing coordinator’s Preliminary Order in light of the entire record in this

contested case.

II. PROCEDURAL BACKGROUND & FINDINGS OF FACT

I concur with the Preliminary Order’s Procedural Background and Findings of Fact,

except to change the citation of Idaho Code § 55-101 to Idaho Code § 52-101 in paragraph 14 on

page 3. I changed this citation because while Ms. Bieze cited Idaho Code § 55-10 1 in her

objection, the accompanying text she cited addressing nuisances is actually found in Idaho Code

§ 52-101.

III. CONCLUSIONS OF LAW

I concur with the Preliminary Order’s Conclusions of Law, except to amend the

following as described:

• On page 11 and 12, I amend paragraph 2(b) to remove the last three sentences of the

paragraph and replace them with the following:

However, the portion of the swim area below the ordinary high water mark of Lake

Coeur d’ Alene remains public and may be accessed by the public via the day-use tie ups at the

Arrow Point Marina or by non-motorized forms of navigation under one of the two gangways.

This offers a protected swimming area within the Lake that is accessible to all members of the

public for recreation, including swimming and non-motorized uses. It has been closed off to

motorized boats with a deckway, but that deckway makes it safer for swimmers and other non

motorized vessels to use that specific defined area. Rec. 103:42. No evidence in the record

suggests any other feasible alternative or an alternative that would provide the same level of

safety. In addition, as is more fully discussed below, the design of the marina, with the entrance
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located between the two docks, offers some benefit to the adjacent landowners. For these

reasons, I find that the decked walkway and the swim area it creates provides major social

benefits to the general public consistent with the public trust doctrine and meets the requirements

of this rule.

IV. ORDER

I conclude that the hearing coordinator’s Procedural Background, Findings of Fact, and

Conclusions of Law presented in the Preliminary Order are based on substantial evidence in the

record, and I adopt the Preliminary Order’s Procedural Background, Findings of Fact, and

Conclusions of Law with the amendments set forth herein as my decision in this matter. I hereby

incorporate by reference the Preliminary Order’s Procedural Background, Findings of Fact, and

Conclusions of Law into this Final Order except as specifically set forth herein. I have enclosed

and served the Preliminary Order along with this Final Order.

Based on the adopted Procedural Background, Findings of Fact, and Conclusions of Law,

I HEREBY ORDER that Encroachment Penriit Application L-95-S-3997f is

CONDITIONALLY APPROVED. The Applicant must submit to IDL a complete and correct

copy of a favorable decision from Kootenai County regarding the proposed parking plan.

This is a final order of the agency. Pursuant to Idaho Code § 58-1306(c) and IDAPA

20.03.04.3 0.09, the Applicant or any aggrieved party who appeared at the hearing have a right to

have the proceedings and Final Order reviewed by the district court in the county where the

encroachment is proposed by filing a notice of appeal within thirty (30) days from the date of the

final decision. Pursuant to Idaho Code § 58-1306(c) and IDAPA 20.03.04.30.09, an adjacent

littoral owner or other aggrieved party shall be required to deposit an appeal bond with the court

in an amount to be determined by the court but not less than five hundred dollars ($500) insuring

payment to the Applicant of damages caused by delay and costs and expenses, including

FINAL ORDER -3



reasonable attorney fees, incurred on the appeal in the event the district court sustains the final

Order. The Applicant does not need to post a bond with the district court for an appeal. The filing

of the petition for review to the district court does not itself stay the effectiveness or enforcement

of the order under appeal. Idaho Code § 67-5274.

Dated this tbday of february, 2020.

ISUTPJ T. MILLER

Director, Idaho Department of Lands
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CERTIFICATE OF SERVICE

I hereby certify that on this ILt day of February, 2020, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Matt Baine
Discovery Coeur d’Alene Investors, LLC
dba Arrow Point Marina
P0 Box 3587
Coeurd’Alene, ID $3816

Stephanie Blalack
Senior Planner — Verdis
601 East Front Street, Suite 205
P0 Box 580
Coeur d’Alene, ID $3816

Jody Bieze
P0 Box 1090
Coeur d’Alene, ID 83816

U.S. Mail, postage prepaid
D Hand Delivery
D Federal Express

Email: rnbainegozzerranchclub.com

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Email:

U.S. Mail, postage prepaid
D Hand Delivery
D Federal Express

Email: jbieze@ci-media.us

Angela Schaer Kaufmann
P.O. Box 83720
Boise, ID 83720-0010

Statehouse Mail
fl Hand Delivery

Federal Express
Email: angela.kaufinann@ag.idaho.gov

Courtesy Copy via email only
Sandy Young — syoung(d.iverdisnw.com
Rob Corette — rcorette(gozzerranchc1ub.com
John Condon — john@northidahomantime.com
Jason Garvey — jason(Zinorthidahomañtime.com

Renée Jacob/en, Management Assistant
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