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Hearing - August 27, 2019

THE HEARI NG OFFICER: Wl |, | adi es and
gentlenmen, this is the tine and place set for the
heari ng of dispositive notions in the | andl ord case
Sharli e- G ouse Nei ghborhood Association on its
decl aration for declaratory ruling. Each side will have
30 mnutes to present its argunent. And | think
outlined that in the anended order. | would ask that
you nmake your argunent fromthe podi um because we don't
have a live mc, | think on this side. And that way I
can | ook you straight in the eye, if | need to.

Wul d counsel identify thenselves for the
record, please.

MR. MEYER:  Your Honor, I'mChris Meyer wth
G vens Pursley on behalf of Sharlie-G ouse Nei ghborhood
Associ ati on.

THE HEARI NG OFFI CER:.  Thank you. |'m not
Honor abl e anynore, just a Hearing Oficer.

MS. VEGA: Joy Vega, deputy attorney general
for the respondent, |daho State Board of Land
Conm ssi oners.

HEARI NG OFFI CER: Thank you.

M5. SOPER: Good afternoon. Tricia Soper for
the intervenors, Payette Lakes Cottage Sites Honeowners
Associ ati on, and Wagon Weel Bay Dock Associ ati on.

THE HEARI NG OFFI CER:  Thank you. As a
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prelimnary matter, there was a notion to strike by the
intervenors. This is a fairly rel axed proceedi ng, and
|"mnot really going to get into a | ot of
technicalities. | know Mark Richey. He's a fine valuer

of real property, and so on. And I don't know Chris

Mot horpe. But I'mgoing to grant the notion to strike
those affidavits or declarations. |t doesn't seemthat
they add a lot. | think there is a question of the

val ue of the property, but that has been addressed by
sonme of the affiants and declarants of the various
parties, and it's not particularly relevant to our
proceedi ng here.

I'"mnot going to strike the declaration of
Zephani ah Johnson. | think it does add a little bit of
information. So with that having been done, it is,
first of all, for the petitioner to make argunent, both
on behalf of its notion, and in opposition to the notion
of the other parties.

And again, you wll have the full 30 m nutes.
Have you decided to kind of what you want to do with
regard to the anount of time for your opening?

MR MEYER If it's permssible to you, |
woul d i ke to reserve ei ght m nutes.

THE HEARI NG OFFI CER Ei ght m nutes. And

M. Meyer had asked earlier if there was going to be any
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lights, or vigorous action to stop anyone if they went
over their time. 1It's going to be pretty nuch on the
honor system and ny old wist watch here. |'m not
going to be, you know, a nmartinet onit. So let's just
try to keep it within that franework. W' Il expect
about 22 m nutes from your opening, and then the Board,
and the intervenors wll have an opportunity.

Have you divided up your tine?

M5. VEGA: Yes, | will be arguing first on
behal f of the respondents. | tined nyself at about 18
m nutes when |I' m speaking slowy. And then Ms. Soper as
indicated that that remaining tinme would be sufficient
for her.

THE HEARI NG OFFI CER:  Ckay. Wwell, if |
notice, you are speaking appreciably faster. | mght
gi ve you a cautionary note.

Ckay. M. Meyer, if you would give us your
opening, | would appreciate it.

MR. MEYER: Thank you, M. Hearing Oficer.
As | said, |I'mhere on behalf of the Sharlie-G ouse
Nei ghbor hood Associ ati on, or SGNA, which I will refer to
as SGNA. Wth us today are two SNGA nenbers, both
Di ane, Di ane Bubach, who flew in today just to be with
us, and Di ane Bagl ey, who cane in from Ari zona on her

way back to McCall. The Johnsons, who al so own property
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adj acent to the community beach are unable to be here.
They woul d be, but for the fact that they are chasing
sal non, and hopefully, in this season in Al aska at the
nonent. Matt McGee is not with us here today, because
he has recently accepted a new position, |I'm pleased to
report, with the general counsel for BSU.

So |l wll be here to represent SGNA. W have

alot to tackle, and I would very nmuch appreciate any
direction fromthe Hearing Oficer, in terns of which
questions are nost inportant to the Hearing O ficer.
Unl ess you instruct ne otherwise, |I'll skip with the
oratory, junp straight to the nerits, and then nove
after that to sone of the jurisdictional issues that
have been raised by the State and the intervenors.

THE HEARI NG OFFI CER:  Sounds good.

MR. MEYER The Land Board concedes that it
has received nothing in value in exchange for the
quitclaimdeeds. Thus, its only defense on the nerits
is that the quitclaimdeeds conveyed not hi ng, because
the State no | onger owned any renmnant of community beach
at the tine of the conveyance.

The answer is that the State did not own
everything, but it owns sonething of considerabl e val ue.
The plats in 1924, and/or 1932 established a private

common | aw dedi cati on of an easenent for the use and
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enj oynent of conmmunity beach. That easenent is held in
conmon by all ot owners. Now, the deed that has been
recogni zed, and recited in quite a nunber of the recent
deeds, but that sinply adds clarity, and is not
necessary to effectuate the conmmon | aw dedi cati on.

But here's what's inportant, Your Honor, is
that that dedication did not convey everything. The
State continues to own the underlying fee, including the
literal rights. The case that nost clearly docunents
that conclusion is the case of Ponderosa Honme Site Lot
Omers versus Garfield Bay Resort, and if you'll recall
t hat was a unani nobus deci sion on Justice Burdick, in
whi ch you participated. That case is on all fours wth
today's situation. The Ponderosa case involved, |ike
this one, a private comon | aw dedi cati on on the | ake
access parcel. The court confirnmed that both the common
| aw and statutory dedi cati ons convey only an easenent,
that is the dom nant estate, and the origi nal owner
retains the underlying fee, that is the servient of the
st at e.

And noreover, the court held the original
owner, that is the entity, who filed the plat, a later
conveyance residual fee interest in the | ake access
parcel, including the littoral rights to a third party.

Now, i n Ponderosa, the residual fee was retained by the
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devel oper of the subdivision, later third party, who
sought the littoral rights in order to construct a
mari na. That sounds famliar to the situation that we
have here. Applying that Ponderosa precedent, we nust
conclude that the State retains the fee and the literal
rights, subject, of course, to the easenent held in
conmon by all |lot owners; thus, the State has sonethi ng
of value that it may convey to a third party.

Now, this seem ngly obvi ous concl usion has,
i ndeed, been evident to the State and to the intervenors
all along, at least until this round of notions and
briefing. It's evident in seven manifestations. First,
| DL counsel prepared three | egal nenoranda, 1979, ' 81,
and '86, and they all concluded with respect to the
communi ty beach and the roads, that the State, "retained

ownership thereof,” and quote, "retained title thereto."

This item 2, the Land Board coll ected over
$100,000 in rent fromthe Bagleys for their occupation
of atiny sliver of community beach. Item 3, in those
Bagl ey | eases, the | andl ord expressly reserved the
State's "fee title" ownership of community beach.

Item4, in those | eases, the Land Board al so
expressly acknow edged, its right to sell the underlying

fee interest, and recogni ze that such a sale would be a

di sposal pursuant to |Idaho Code 58-313. Item5, the
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board stopped charging rent to the Bagl eys after issuing
the quitclai mdeeds all ow ng the honeowners' associ ati on
to do so instead. Item 6, on January 17, 2017, the Dock
Associ ation's | awer submtted a letter to |IDL
explaining that the State retain ownership of the fee
and littoral rights, until those interests were conveyed
to the honmeowners entity.

And | quote fromthat letter, "before the
State of |daho divested itself of all comon areas and
conveyed the sane to PLCSQA in 2014, the State owned the
common areas, including conmbn area beaches and their
acconpanying littoral rights."”

Iltem 7, IDL issued the encroachnent permt to
t he Dock Associ ation, "contingent upon WABDA conti nui ng
to hold the required littoral rights.” Now, to be
clear, the only way the Dock Associ ation could have held
those littoral rights is through the quitclaimdeeds.
So clearly the Land Board nust have believed that the
qui tcl ai m deeds conveyed sonet hing, which in turn was
| eased to the Dock Associ ati on.

G ven all this, the suggestion that the
qui tcl ai m deeds were enpty conveyance, or a conveyance
of sonething of no value is contrary to the | aw, and
contrary to the positions that, "the State and the

i ntervenors" have consistently taken prior to the filing
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of the dispositive notions.

HEARI NG OFFI CER:  And | take it that the
pur pose of your proceeding is to invalidate those deeds
on constitutional grounds?

MR MEYER That is certainly the ultinmate
pur pose. The State has raised, | think, a legitinate
question, as to whether in this proceedi ng, you, through
your recommended order, and ultinmately the Land Board,
has the power to, in fact, invalidate them as opposed
to sonething nore limted, which would be to issue a
decl aratory ruling opining that they were inproperly
gr ant ed.

And | think the State has raised a legitinate
concern as to the scope of the authority of the Land
Board to actually quiet title, if you will. And so I
think it is reasonable to assunme that there nay need to
be sonme sort of a followup action. But that could be
set into play by a declaratory ruling reconmended by
you, and issued by the Land Board, that would then
enable the parties to begin to sort these things
t hr ough.

THE HEARI NG OFFI CER:  What woul d t hat
decl aratory ruling say?

MR MEYER | would suggest -- it's so hard

for me not to say, "Your Honor," it's ingrained in ne.
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THE HEARI NG OFFI CER°  No probl em

MR. MEYER But | woul d suggest, Your Honor,
that the declaratory ruling should recite how the | aw
applies to these past transactions, and concl ude that
the State owned sonething, and that it was therefore
obligated to convey that only by way of a public
auction, which did not occur.

THE HEARI NG OFFI CER  So now you say, the |aw.
Are you tal king about statutes, or the constitution, or
bot h?

MR. MEYER |' m speaki ng of both, Your Honor.
We ordinarily talk about this in constitutional ternms,
because that's where this conmes from But those
provisions are reflected, as well in the statute, under
whi ch | DL operates. And so the suggestion has been nade
that the particular statute here only speaks to statutes
and rules. It seens to ne that's a narrow, but
admttedly a littoral interpretation of what the statute
says. But even if that's true, the decision could be
made on the basis of the statute al one.

THE HEARI NG OFFICER: |'m wondering, it was
known | eading up to this neeting in Cctober of 2013,
that there was going to be sone disposition of the
streets and conmobn areas. And at that board neeting,

t he board decided that they were going to carry through.
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And | think that a representative of your client
attended the neeting, M. Qustavsen. And |I'm curious as
to why there was not a request for reviewfiled in
district court?

MR MEYER. Well, Your Honor, | can't get into
the m nd of counsel at that tinme. And in retrospect,
per haps he woul d have done sonething differently. But
we have really two responses to that concern. One is,
don't think that as a matter of law, the action was
subject to judicial review

THE HEARI NG OFFI CER°  Was it an agency action?

MR. MEYER: No, Your Honor, | don't think it
was a final agency action wthin the definition of APA
That - -

THE HEARI NG OFFICER:  Well, | think that gets
kind of to the crux of the situation, at |east froma
procedural standpoint. And | see an agency action as an
agency's perfornmance of, or failure to performany duty
placed on it by law, is that correct?

MR. MEYER That is correct, Your Honor. That
is the third of the three things, the first being in
order, and the second being the rule. But it's clearly
the third one that we are tal ki ng about here, because
we - -

THE HEARI NG OFFI CER  Right, there was no
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or der.

MR. MEYER: That's correct, Your Honor.

THE HEARI NG OFFI CER.  Ri ght?

MR MEYER: So ny contention is that the
action that was contenplated at that tinme by the Land
Board was a discretionary action. \Wereas, when the
statute speaks of failure to performa duty placed on it
by law, it is essentially speaking to a
non-di scretionary action. There are four exanples that
conme to m nd here.

And two of themare provided in a |l aw revi ew
article about Professor Seanman's, who wote a
conprehensive law review article on that subject. And
he gave two exanpl es, one of themdealt wth injection
wells. The statute says, that the Departnent of Witer
Resources shall issue a permt when certain things
occur. His second exanple had to do with a drug
| aboratories, where the statute says, that the
Departnent of Health and Wel fare shall pronul gate rul es
is an exanple that is offered in the Lackey versus | TD
case, where they speak to a statute mandating that | TD
i ssue a manual on traffic-control devices. There is
anot her exanple dealing with a mandate to issue, or a
mandate to communi cate wth an applicant for an

outfitters |1 cense.
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I think each of these are good exanpl es of
things that the agency is conpelled to do. 1In this
case, the Land Board was not conpelled to convey
anything. The | and board coul d have decided to retain
community beach. It could have decided to retain al
the cottage sites, for that matter, that it still owned.
So its decision to proceed with platting, wth CC&Rs,
and ultimately with quitclai mdeeds was a di scretionary
deci sion, that | would suggest was not subject to
judicial review

THE HEARI NG OFFICER: As | understand it, you
are not concerned about the streets, just conmmunity
beach?

MR. MEYER That is correct, Your Honor. W
haven't raised any concern. It is one thing to debate
that, it's fascinating. But it is no practical
consequence, because not hing bad is happening wth
respect to the streets. Sonething bad is happening with
respect to community beach fromny client's perspective.

THE HEARI NG OFFICER  |Is there any precedent
fromthe court that treats streets any different than
sonething |ike community beach, which is a comunity
anenity for the subdivision?

MR. MEYER  Yes, Your Honor, there is. There

iIs a case dealing with -- I"'mtrying to find ny notes to
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find the nane of that case. But there is a case that is
in the materials, describing howthe -- oh, | think it's
the Nei der case, N-e-i-d-e-r, if | recall correctly.

That says that the adjacent property owners own to the
center of the street on the underlying fee --

THE HEARI NG OFFI CER:  That's kind of what |
was getting at.

MR MEYER -- as to the center |ine.

HEARI NG OFFI CER:  So how does t hat
differentiate? | nean, you obviously can't apply that
to a community beach, which is, you know, akin to
anot her | ot?

MR MEYER Yes, | think the only way to apply
that, because that is based on the statute that applies
to streets and other certain other things, that
community beach is not. The only way to apply that
woul d be to say, the community beach is essentially an
extension of the street. It is an access, and the
street cones down, and then it just serves as a street
conti nui ng on down.

But the interesting thing, Your Honor, is if
that were accurate, that would nean that two of the
menbers of SGNA own community beach down to -- one coul d
settle through that. The mc went off, but |I guess |I'm

okay. And so, | nean, that's a very interesting
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outcone, and it's one that could certainly be welcone to
it by SGNA in those two nenbers. | think that's
probably asking for too nuch, although we would all be
del i ghted, and we could all go honme now, if that was the
ruling in this case.

THE HEARI NG OFFI CER  One other thing, before
you get finished. |'mcurious as to when, and how a
contested case was initiated? | think you had nenti oned
in your briefing, that it was when the Board issued its
order appointing ne as the Hearing O ficer?

MR. MEYER: Yes, Your Honor. | would suggest
that it may have actually been initiated a little
earlier than that, when an answer was filed by the Land
Board. And the reason that | suggest that, is | think
the petition for a declaratory ruling is sonething that
is anal ogous, if | nmay suggest, to a petition for
reconsi derati on.

In other words, the petitioner says, Your
Honor, or whoever it's addressed to, please do
sonething. It's in the nature of a "nother may | ?" And
the Land Board, or the court, whoever it nay be, is not
obligated to initiate the proceeding. That is, they
don't need to, in fact, reconsider the matter, nor do
they need to initiate a proceeding that would ultimtely

lead to a declaratory ruling. They could have sinmply
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sent an email, saying, "no thank you."

So when they fornally responded with an answer
t hat set out various defenses, four defenses,
affirmati ve def enses, by the way, none of which included
any suggestion that this was an i nproper forum of
resolving the question, it seens to ne that that
initiated a contested case. If that didn't, it
certainly was initiated when the Land Board net, and
vot ed unani nously to assign you to hear the case.

And then ultimately, they issued an order that
made that even further clearer. And the Land Board's
deci sion specifically instructed you to i ssue a
reconmended order. And the definition of a contested
case is any proceeding that results in an order. So it
seens to ne i nescapable that a contested case was
initiated.

THE HEARI NG OFFI CER: Is there any statute of
limtations that applies to a request for a declaratory
ruling?

MR MEYER No, Your Honor.

THE HEARI NG OFFICER So it coul d be asked for
at any time, and it would set, you know, the cl ock going
fromthere?

MR MEYER It could. It's inportant to

underscore, and the State has suggested, oh, ny
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goodness. The flood gates will be opened if we all ow
declaratory rulings in a situation like this, in
particul ar, where no judicial review was sought. Aside
fromthe fact that we've never seen any flood of
requests for declaratory rulings. They are virtually
nonexi stent in this state, other than the firefighters
case, which is very, very inportant.

But other than that, | think the key
reassurance we have, goes back to the "nother may |?"
There is no obligation on behalf of the agency to act on
a petition for a declaratory ruling. |In other words, if
t he agency says, you know, we've thought about this very
clearly. W've studied it. W've done plenty on this
subject. W're not going to issue a declaratory ruling.
That is the end of it, and that is not judicially
reviewable. |If they initiated a contested case, though,
that will lead to an order that is judicially
reviewable. And | think that's the situati on we have
her e.

THE HEARI NG OFFICER. | don't want to disturb
your argunent, but you are at about 20 m nutes.

MR MEYER. Well, Your Honor, perhaps | ought
to sit down now And | guess the only slack I would ask
you to cut ne, is to be able to be responsive in that

remaining ten mnutes, even if there is sone point that
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| haven't fully initiated during this first 20.

THE HEARI NG OFFICER  Well, we won't be cruel
her e.

MR. MEYER  Thank you, Your Honor.

THE HEARI NG OFFI CER: Ms. Vega?

MS. VEGA: Thank you, M. Hearing Oficer, for
this opportunity to speak with you. The respondent, the
State Board of Land Conmi ssioners di sputes the matter
bef ore you. And based on the undi sputed material facts,
and the cited precedent ever heard, the respondent has
shown that the petition declaratory ruling should be
dismssed in its entirety, because there is an absence
of subject matter jurisdiction over the clains asserted,;
and therefore, the relief requested by the petitioner,
Sharli e- G ouse Nei ghborhood Associ ati on.

I ndeed, it is essential that this
adm ni strative tribunal assures its jurisdiction before
proceeding to the nerits of the petitioner's claim The
| daho Supreme Court has repeatedly held that an
adm ni strative order may generally be collaterally
att acked when the issuing agency | acks jurisdiction over
the matter considered. That specific quote was from
| daho Power Conpany versus |Idaho Public Uilities
Conm ssion at 639 P2nd 442 from 1981. However, the very

recent decision of the Idaho Suprenme Court and the | daho
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Retired Firefighters Association versus PERSI, or the
PERSI Board, issued just last nonth at 443 P3rd 207165

| daho 193 is also I think instructive. And while the
facts and circunstances before the Suprene Court in that
case were not on point, the statutes add that they were
| ooking at for the authority, the jurisdictional
authority of the Industrial Conmm ssion was different
fromthe jurisdictional authorities of the Land Board.

However, the sole question presented on appeal
was, does the Industrial Comm ssion have jurisdiction to
review the request for declaratory relief on appeal from
a decision of the Public Enployee Retirenment Board. And
after |l ooking at the law, and | ooking at the currently,
so is PERSI acting in the current presentation, the
current actions of the board? The |Idaho Suprenme Court
held that the proper jurisdiction on that declaratory
ruling was with the district courts, and not with the
conm ssion; and therefore, the conmm ssion's order was
deened voi d.

If you haven't | ooked at that, | think I would
encourage you to the read through that, that recent
deci si on.

THE HEARI NG OFFICER: | believe that was in
the materials that were fil ed.

MS. VEGA: It was. It was. And t he
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respondent has thoroughly briefed the reasons why this
tri bunal would exceed its Iimted jurisdiction if it
i ssues a declaratory ruling adjudicating the
constitutionality of a final agency action made by the
Land Board on Cctober 15, 2013. First, declaratory
rulings are sinply not intended to all ow revi ew of past
agency action that should have been chall enged for
judicial review

This nmatter cones before you on a petition for
decl aratory ruling pursuant to |Idaho Code 67-5232, as
wel | as | DAPA 20. 01. 01. 400, which allow any person to
petition an agency for a declaratory ruling as to the
applicability of a statutory provision, or any rule
adm ni stered by an agency. The purpose of the
decl aratory ruling mechanismis for an agency to give an
advi sory opinion on howit would apply a specific
statute or admnistrative rule to a particular set of
factual circunstances. This |imted purpose is
supported by the clai mant | anguage of the | daho Code,
and is also consistent with how ot her states have
applied this adm nistrative procedure.

Specifically and different from I daho Code
67-5232 is Idaho Code, Section 67-5279(2)(a), which
enpowers the courts to review agency actions in order to

determ ne whether the action was in violation of
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constitutional or statutory provisions. Simlarly,

| daho Code, Section 67-5278, authorizes the courts to
i ssue decl aratory judgnent to determnm ne both the
validity or applicability of the agency rule.

The 1 daho Legi sl ature coul d have vested
authority in the agencies to review the validity of that
agency's past action, but the legislature did not do
that. Instead the authority for review of an agency
action is vested solely in the courts.

THE HEARI NG OFFICER.  Well, it seens to ne
that what the petitioner's are contending is that
Section 58-122, which says that you can't consider the
Board's exercise of its duties to dispose of public
| ands, except if the board allows it. |Is that what the
board di d here?

M5. VEGA: |'mnot certain that I'"'mtotally
foll ow ng your questi on.

THE HEARI NG OFFICER It says that when the
State Board of Land Conm ssioners is exercising its
duties and authorities concerning the direction,
control, or disposition of the public |ands, such action
shal | not be considered to be contested cases, unless
the board in its discretion determ nes that a contested
case hearing would be of assistance to the board.

As | kind of gather it, the petitioner's are
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sayi ng, that's what happened here. The board decided to
initiate a contested case, | think, by the appoi ntnent
order, or by the answer, or whatever. And therefore,
it's proper to consider the declaratory ruling notion as
an initiation of a contested case.

MS. VEGA: Yes.

THE HEARI NG OFFICER  |''m hoping | got that
right.

MR. MEYER  Correct, Your Honor.

M5. VEGA: | would agree with that, that in
summary of what the petitioner is asking, and your
quot ati on of |Idaho 58-122 was correctly read. And this
Statute 58-122 was relied on by the respondent as a
| egal authority as to why, in fact, no contested case
has been initiated. Nowhere in the record, except for
where the petitioner's put it, is the phrase "contested
case" used by the respondent. And there has certainly
been no affirmati ve acknow edgnent, or a request for the
initiation of a contested case by the respondent, Land
Boar d.

Wthin the respondent’'s briefing are a nunber
of sister state court opinions, from Hawaii, Vernont,
New Yor k, and lowa, all talking about how t he purpose of
declaratory rulings is | ooking at previous agents is not

to | ook at previous agency actions, but it's an
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adm ni strative nechanismfor forward | ooki ng and
per spective questi ons.

Wil e each court opinion cited in our briefing
cont ai ns persuasi ve reasoning, | particularly appreciate
t he Vernont Suprene Court's holding and petition of DA
Associ ates. Were it plainly stated, "The purpose of
such rulings is to declare the rights of the parties in
the first instance, not whether rights already acted
upon at the agency | evel have been properly determ ned.
Decl aratory rulings are not appellate in nature, and
cannot be resorted to as a substitute for, or in lieu of
proper appellate renedies.” Wiich is exactly what the
petitioner is doing in this matter before you. The
petitioner's --

THE HEARI NG OFFI CER Have you seen any cases
that deal with when you can file a declaratory ruling?
| nean, if the question is |oomng out there, do you
have an unlimted period of tine in which to ask for a
hearing, or is there anything that indicates when you
can get one?

M5. VEGA: | have not seen any authority
particularly on point to that specific question. G ven
that the purpose of declaratory ruling is to help a
person, or a party that's thinking about doing

sonet hi ng, thinking about taking an action, that's
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regul ated by an agency. It seens that given that scope,
and that purpose of the declaratory ruling, that a
petition for such ruling should be nade prior to that
action being taken. Once an action is taken, and a
final agency decision is made, then the only recourse,
the only next step available to that party, would be for
judicial review, if they don't |ike the decision of the
agency.

For exanple, in encroachment permt cases,
when soneone is wanting a dock, they nmust first file an
application for that dock. The Departnent of Lands is
charged with adm ni stering, review ng, approving that
application. |If it doesn't neet all the regul ati ons, or
if it's contested by neighbors, then there is a
mechanismin those rules for a contested case to be
initiated.

W don't have that here, and that's not what
happened here. Here, everybody knew what the Land Board
was doing. |t had been of public record since the
1980s, that actions were being taken to di spose of the
different cottage sites. And cone 2011, culmnating in
2014, we have several public neetings, where discussion
about the transfer of the roads and common areas, which
were treated consistently, they were treated as one

package, that those would be transferred to a bigger
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honmeowner s' associ ati on.

HEARI NG OFFI CER:  And | take it that the board
wanted to convey sonet hing or di spose of sonething?

M5. VEGA: Well, that's probably the question,
right? WwWat was there to convey? Wat was conveyed?

THE HEARI NG OFFICER:  Well, the thing that
bothers me a little bit, is that the Bagl eys had been
operating under a | ease for a nunber of years, and they
pai d sonmewhere around $100,000. Certainly they wouldn't
have paid it, presunmably they woul dn't have, unless the
State had sonething to | ease to t hem

MS. VEGA: | cannot stand here before you
today, and say that the State did not have anything to
convey. The question, what was there to convey? |
think that was ultinmately determ ned by the use of a
quitclai mdeed. There was no warranties of title.
There was no affirmati ve statenents of what was owned,
or what was not owned by the State in 2014 and 2015 when
those quitclaimdeeds were issued to the PLCSOA. The
Land Board said, we transfer whatever we have to the
PLCSQA t hrough this quitclaimdeed, through this anended
qui t cl ai m deed.

THE HEARI NG OFFI CER.  That's one of the
difficulties with the quitclai mdeed, you don't know

what the purpose of it is, you know, unless you conduct
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an evidentiary hearing. It can be, well, | may have an
interest in this, but I"'mnot going to contest it. [|I'm
just going to give whatever interest | have. But on the

ot her hand, a | ot of people use themto convey fee title
to real property.

And I'mnot entirely certain that | know
exactly what the State conveyed, what the Board conveyed
wth those deeds. But they conveyed sonething, and it
had sonme value. And | guess the petitioner says, well,
because there was sone value in what was conveyed, there
shoul d have been a public auction. Wat's your response
to that?

MS. VEGA: Value is interesting. It could
al so be argued, that there was a |l oss of value to the
Land Board, and to the specific endowrent beneficiary
for the Land Board to maintain whatever it owned, and
assuned, or continued to claimownership and nanagenent
of these commobn areas to the detrinent, and at the
expense and costs of the endownent beneficiary. So
frankly, there is an absence of what the value is, or
was in 2014 for these commobn areas. There is an absence
of evidence of that in the record.

THE HEARI NG OFFI CER:  Coul d State Hospital
South file a proceedi ng agai nst the Land Board, saying

it had breached its fiduciary duty by conveyi ng t hose
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streets and conmpbn areas w thout getting adequate
conpensati on?

M5. VEGA: State Hospital South as the
endownent beneficiary would be the best plaintiff, or
the best party to challenge the Land Board's decision in
this case. |It's certainly not the petitioner's.

You know, and | just want to the speak to your
conment about the | ease to the Bagleys. And
unfortunately, | don't have the citation to the Idaho
Code nenorized in ny head. However, had they occupi ed
that state | and, whatever interest was owed, had they
occupi ed that state land without a | ease, then they
woul d be deened, per se, trespassers, potentially |iable
for trebl e danages over the course of their occupation.
So it was in the interest of the Bagleys, who had built
on part of their honme on to state endowrent | ands, that
t hey have a | ease for those | ands.

The undi sputed record shows that the final
agency action was a unani nous vote of the Land Board on
Cct ober 15, 2013. That vote was to approve the
recommendati on of the |Idaho Departnent of Lands to adopt
the CC&Rs for the southwest Payette cottage sites, which
woul d result in the transfer of ownership of the conmmon
areas to the Payette Lakes Cottage Sites Omers

Associ ati on.
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Sharl i e- G ouse Nei ghbor hood Association, Inc.,
the sane party that is the petitioner before you, was
represented by | egal counsel. They fully participated
in that October 15th neeting. They heard the Land
Board's counsel answer the question, the very sinple
question, can the roads and conmon areas be deeded to
the PLCSCA wi thout an auction specific to those conmon
areas. And they heard generally the sane opinion that
t he Land Board has received since 1979, that the
subdi vided lots to access would have m nimal or no
val ue.

Therefore, by an owners associ ati on taking
title to the common areas for managenent of the whol e
conmuni ty, and assurance of continuing ingress and
egress and access to the conmmpbn areas, that the
endowrent beneficiary had been, and woul d be conpensat ed
t hrough the increased val ue and sal es of the individual
subdi vided | ots, which had been, and have been sold at
publ i c aucti on.

In addition to this being sound | egal counsel,
and the Land Board naki ng an educat ed deci si on based on
this | egal counsel, this reasoning and facts of record
go to the nmerits of the petitioner's claimtoday, and
denonstrate that the Land Board did conply with its

constitutionalized statutory authorities to nanage and
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di spose of endownent |ands for the long-termfiduciary
benefit of the endowrent beneficiary.

After hearing the Land Board's vote, the
excl usive option for review of that final agency action
was to file for judicial review within 28 days of that
action. The overwhel m ng weight of authority prohibits
the petitioner's fromnow chall enging the Land Board's
2013 action. And the authority is in the briefing. |
don't want to bel abor that point, or take tinme by
revi ew ng that.

THE HEARI NG OFFICER:  |'ve observed that if
you are speaking at your normal rate, you are about at
18 m nutes now.

MS. VEGA: Ckay. Thank you. Wuld you Iike
me to speak to your question about the definition of
"final agency action,"” whether that 2013 vote was an
agency action? W've briefed it. 1It's in the record
bef ore you.

THE HEARING OFFICER | think |I've got enough
on it.

M5. VEGA: Thank you. In conclusion, the
Sharl i e- Gouse Nei ghborhood Associ ati on had an
opportunity to challenge the Land Board's 2013 deci si on
to quitclaimthe roads and common areas to the PLCSOA,

and it failed to file for judicial review of that final
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agency action. The current petition for declaratory
ruling is not a correct nechanismfor the petitioner to
chal l enge that final agency action.

If this tribunal maintains subject natter
jurisdiction over the petitioner's clains, and all ows
the petition to nove forward on the nerits, the
authority vested in the judiciary, and the strict
jurisdictional deadline for judicial review of the final
agency action would be rendered neani ngl ess.

The respondent requests that the Hearing
O ficer submt a reconmmended order finding an absence of
subject matter jurisdiction and dism ssing the petition.
And | woul d note that whatever your reconmended order,
and whatever the final decision of the State Board of
Land Comm ssioners is, there will be an opportunity for
judicial review. However, the nerits of the petition
nmust only be considered and ruled on after confirmation

of the Land Board's subject nmatter jurisdiction. Thank

you.
THE HEARI NG OFFI CER:  Thank you.
Ms. Soper, you've got about ten m nutes.
M5. SOPER: Good afternoon, M. Hearing
Oficer. As |I've stated before, | represent the

intervenors. W have basically accepted and adopted the

Land Board's briefing regardi ng subject nmatter
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jurisdiction. So we have constrained our briefing and
our argunents to the standing argunent, and ot her

equi tabl e argunents. And we truly believe that subject
matter jurisdiction is dispositive here. That you don't
even need to reach the standing issue if you don't need
to get there, because we do feel |ike subject matter
jurisdiction is |acking here.

But if you do reach the standing issue,
think it's very inportant to kind of | ook at the
evolution of this case. W briefed extensively the
el enments that are required for standing, and | am not
going to bel abor that here. But the two issues that
have been addressed npbst strongly, and npbst extensively
are the elenents of injury and redressability.

And Sharlie-Gouse has spent a | ot of tine,
and energy, and nbney on trying to establish this
injury. And if you | ook at the declarations, two of
whi ch were stricken, but two of which renain. The
injury that is clainmed by the petitioner's is the
danages they claimthat have resulted frominstallation
of the dock. They haven't clained that the injury is
actual ly the conveyance of the commbn areas and the
roads. It's really this installation of the dock, and
t hat happened four years after the conveyance of those

conmon areas. And so by their own actions, they've sort
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of seated that argument, that there has been an injury
based on the conveyance, thenselves, their own inaction,
their own silence seated that issue.

So four years later, five years |ater, six
years | ater, you know, property val ues have supposedly
declined. That's not a result of the conveyance.

That's the result of the installation of the dock. And
those are too tangential to give the petitioners a
platformsix years later to protest it. | do think
it's --

THE HEARI NG OFFICER: Wl |, doesn't the drag,
t hough, really go back to the fact, that they |ost the
opportunity to contest the installation of the docks,
because of the decision to transfer ownership out of the
board and into the LLC?

M5. SOPER: That is certainly what they are
argui ng, Your Honor, however they sat silent for four
years. So ny argunent would be, if this was
unconstitutional when it happened, then it's not just
unconstitutional four years later, five years later, six
years later. And I think to that point, M. Myer's
argunent is very telling, because he responded in
response to your question, when you said, is there any
sort of statute of limtations for sonething |ike this?

And he said, well, nothing bad is happening with regard
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to the roads. Sonmething bad is happening with regard to
t he dock.
And so | guess that's the tine Ilimt. Wen

sonet hi ng bad happens, we get to then | ook back and say,

oh, this was unconstitutional. And | don't think that's
the right result. | can't imagine that being the right
result. Because here we are, six years |later. What

happens if 20 years out fromthis conveyance, the dock
was installed? At what point, does it becone barred?
Well, it becones barred, as Ms. Vega pointed out, 28
days after the final agency action. Their remedy was in
2013. Their renedy is not six years |ater.

And | do think it is inportant to reviewthe
injury elenent. But it's also nore inportant to | ook at
the redressability elenent. And that speaks directly to
the authority to this tribunal. So to take a step back,
we're in this kind of bizarre posture, where we're
asking for a ruling fromthe Land Board, against the
Land Board. W're directing the Land Board to do
sonet hi ng, and | ooking retroactively backward for six
years. |It's absolutely an appell ate posture that we're
in. W're asking the Land Board to sit in judgnent on
t he Land Board fromsix years prior. And that doesn't
seemat all what the declaratory relief statute would

have contenpl ated, but it does show you just kind of the
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futility here.

So to that point, the evolution of what the
petitioner's are seeking really points out this noving
target for the relief they are seeking. 1In the
petition, they ask for very big things. They ask that
the quitclai mdeeds becane void and invalid. And they
ask that the Land Board declare that the title to those
conmmon areas and roads was vested in the Land Board.
These are big things that they were asking for. And
when it becane apparent that nmaybe that was maybe not
sonmet hi ng the Land Board could do, it sort of norphed
into sonmet hi ng el se.

And if you read through the briefing, SGNA
Wil say things like, well, it doesn't really matter if
this tribunal can grant us what we're asking for,
because we're setting into notion a chain of events.
And that's not what the redressability requirenent says,
that's not what standing requires. The standing
anal ysis requires this tribunal to be able to grant the
relief requested that will ultimately renedy the
problem And we are so far out fromany sort of relief
in this tribunal that could address Wagon \Wheel Bay
Dock, but it's just inpossible to redress in this
si tuati on.

Their renmedy, of course, was in 2013 before
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the district court. But as Ms. Vega pointed out, this
order will be reviewable, and I think that's the
ultimate goal here. This is step one to get back before
the district court on judicial review, and ultimately
sonmehow have the district court try to undo sonet hi ng

t hat was done in 2013.

I think the reason that we have the 28 day
very tight limtation on judicial reviewis inportant in
terns of real world consequences. That deadline is
tight, because final agency actions have consequences.
In this case | and was ostensi bly conveyed. People
pur chased cottage sites higher than they would have if
t hat val ue of the conmmpbn areas was not captured in the
price of the commbn sites. W have | eases that have
been granted, encroachnent rents that have been granted,
a dock that has been built.

And six years out, trying to upend all of
t hat, because now we' ve deci ded that despite all our
efforts beforehand, judicial review, a second |awsuit,
adm ni strative proceedi ngs before the Gty of McCall and
Vall ey County, all of those didn't work. So all of a
sudden, we're going to nmake the constitutional argunent.
The constitutional argunment was in 2013, and they've
| ost that chance.

THE HEARI NG OFFI CER  What do you say with
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regard to the contention that a contested case has been
initiated in this proceedi ng?

M5. SOPER: | would refer back to 58-122, to
me what that statute says, the Land Board has to take
sonme affirmative action to take this on as a contested
case, to actually initiate. That sounds |i ke an
affirmati ve action to ne. |t doesn't sound |ike an
acqui escence to ne. It sounds like --

THE HEARI NG OFFI CER:  Sonet hing |i ke an order
saying, a contested case is initiated?

M5. SOPER: Correct. And sonething like the
order appointing the Hearing Oficer, for exanple, mght
have i ncluded sonething like that. That the Hearing
Oficer is, you know, in charge of a contested case,
sonet hing |i ke that.

THE HEARI NG OFFI CER:  The appoi nt nent order
said that the Hearing O ficer shall make a recommended
order. Does that have any bearing on it?

M5. SOPER. | don't, because again, | think
that's an affirmati ve action that has to be taken for
that contested matter. And ultimately, | just don't
know that it matters, because | think the authority of
the tribunal stens from 67-5232, which gives the
tribunal the authority to, | think the argunment, that it

| ooks prospectively is the nost |ogical argunent. And |
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certainly think that any agency shall not be given
authority to look at itself in the appellate capacity,
to | ook backwards in time and deci de, okay, six years
ago we nade a m stake. Well, final agency actions
results in lots of consequences. And trying to undo
t hem nmakes no sense under a statute that | ooks
prospectively. | just can't inmgine that being the
right result here.

| do think this is sinply an attenpt to get
back into district court. | think based on SG\A' s
previous actions, they were not hesitant to take any
sort of formof action, whether it is judicial review,
or other litigation, admnistration action. |If they
felt Ii ke they had a reasonabl e and valid cause of
action in the district court, you better believe that
t hey woul d be there right now

So this is sort of a back door. Let's get
into district court on judicial review through the back
door, which we should have taken the front door back in
2013. So if you determne that there is subject matter
jurisdiction here, and you are inclined to | ook toward

to the nerits, | would ask you to | ook at the standing

issue, and | do believe that issue would be dispositive.

We're asking that you reconmend an order for dismssal

of the petition.
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THE HEARI NG OFFI CER  Okay. Well, thank you.

MS. SOPER:. Thank you.

THE HEARI NG OFFI CER: M. Meyer?

MR. MEYER:  Thank you, Your Honor. SGNA is
not hoping to end up in district court. The State has
suggested that, goodness, we could have just filed,
initiated a |l awsuit seeking a declaratory ruling in
district court, a declaratory order. And we could have,
but we didn't think that was the right thing to do.

W think it's nore appropriate to engage the
agency, and to allow the agency to take a hard | ook at
what it did. To call the parties together, and to see
if we can't be cooperative, and thoughtful, and creative
in resolving a solution. Call ne naive, if you w sh.
But | amgenuinely optimstic, that if we have a
meani ngful ruling fromthe Land Board on this matter,

that the parties will be able to put their thinking caps

on, and wll be able to resolve sonmething that wl|
effectively enable this to nove forward. |t m ght
i nvol ve noving the dock sonewhere else. It m ght
i nvol ve conpensation. |t mght involve naking people
pull in one way or the other.

To me, that's the Tanmarack Bay nodel. The

Tamar ack Bay was the very recent action by the Land

Board, in which they in response to concerns raised by
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ot her menbers of the comunity, invalidated a | ease that
they recogni zed, in retrospect violated their
constitutional obligations. That ought to be the nodel
for what happens here. |In fact, | thought that's what
the direction we were noving in when the Land Board
first voted unaninously to engage in this process. And
why it is there has been an about face, is a nystery,
and a di sappoi nting one to ne.

Let's turn to that contested case issue.

We' ve heard from counsel for the Land Board, as well as
counsel for the intervenors, that, well, gosh, if there
had just been an order that had the words "contested
case" in it, that certainly would have done the job to
initiate a contested case.

Wl |, for goodness sake. Wat do we have
here? W had an order that specifically addressed |daho
Code 58-122. What's the heading, the title of that
statutory provision; contested cases - procedures?

Thi s, obviously, when they cite that, they are talking
about a contested case. And | think that you are very
accurate, Your Honor, in pointing to the particul ar
sentence in it, that explains ordinarily the Land Board,
it doesn't proceed by contested cases, except in
situations, where the Land Board in its discretion

determ nes that a contested case hearing would be of
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assi stance to the Board, which is exactly what happened
her e.

Now, we al so here, well, they still didn't
quite say, "contested case." Wll, what else did they
say in the order? They said in Rule 410. Wat does 410
deal with; contested cases? And they also cited Rule
402, which says that it will result in issuance of an
order. And we know by definition, a contested case is
anything that results in the issuance of an order. So |
suggest it's a bit disingenuous to say, that the Land
Board didn't initiate a contested case here.

Let me turn nowto the firefighters case here.
You know, and | hesitate to suggest that counsel for the
State would m slead the Hearing O ficer, but |I don't
know how el se to describe what they said in their brief,
and what they said in oral argunent a nonent ago. Their
description of the firefighters case is contrary to what
the I daho Suprene Court case said. That case invol ved
sone very conplicated procedural issues. It had to do
wth whether they filed their petition for declaratory
ruling with the right entity, because there were two
| evel s of that board, and they apparently filed it with
t he wong one.

But the decision was crystal clear that it was

an appropriate nechanism An appropriate nmechanismto
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resolve what? Contrary to what the State has told you,
which is not true, Your Honor, that case dealt wth a
backwar ds | ooki ng exam nati on of an action that had
occurred sone years ago, the establishnment of COLA a
cost of living allowance, which for many years had been
failing to provide adequate anounts of nobney to
firefighters according to the petitioners.

And the I daho Suprene Court said, this is an
appropriate nechanism W didn't do it right
procedurally, but they allowed themto go back and fi x
it. And they specifically said, we will ensure that you
have, wai ve certain deadlines, and so on, and you can
ultimately fix it and proceed. And ultimately get, it
may be a thunbs up, or it may be a thunbs down, but you
wll get a ruling on as to the backwards application.

And if you prevail on that, firefighters, you
may then proceed with a part of your case that invol ves
clains. Wat are clains? Those are backward | ooki ng
paynents nade to them based on the fact that the earlier
COLA was incorrectly calculated. That's simlar to what
we have here. W need a declaratory ruling, so that we
can set into notion a process to figure out how to sort
this out.

Let me turn now briefly to one of the other

argunents that was made by the State in its brief, where
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it identified 21 deeds that were filed, or issued

bet ween, oh, | think, 1987 and 2004. And in those 21
deeds, those 21 deeds purport to establish a future
interest. That is basically a pronm se to convey a

resi dual fee, an acknow edgnent that there is a residual
fee held by the State, and to convey it to all of the

| ot owners.

Well, I would suggest that if that is
effective, it raises the sane constitutional concerns as
the others. Because even if you can argue that those
purchasers may have paid an el evated price and benefited
by that, there are over 200 |lots here. Those were only
21 deeds. And what happened to all the value for the
others? And it appears to ne that the State al so
doesn't believe that it is bound by that, or that that
is controlling. Because the quitclaimdeed that they
initiated, and the CC&Rs that they filed are
i nconsistent wwth that. |It's one thing to say, we w |
give the underlying fee to all of the property owners to
hold in common, which gives each of thema veto power
over the use of that underlying fee and the littoral
rights. It is quite different to convey it to a
honeowner s' associ ati on, which by the way, does not
represent all of the ot owners. It represents a snall

fracti on of the owners.
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The honeowners' association represents only
the | essees. That is not |andowners, but |essees. And
| ot owners may opt into that, or at |east have an
opportunity to opt in, if they pay their annual dues,
very few of themdid. So it's a mnority entity. And
it is not the sane, because it has the ability to
override the wi shes of non-nenbers and of the mnority
of the nenbers. So it is entirely contrary.

If those 21 deeds were effective, by the way,

t hen SGNA nenbers, and everybody el se would have a veto
power over what ultinmately becane the conveyance of the
littoral rights. So if it was effective, we could live
wth that, too. But | think that is subject to the sane
probl ens as the others.

You had asked if the Hospital South could
rai se an i ssue here? They could, and | think there is a
reference in the affidavit by Zephani ah Johnson t hat
they reached out to them and suggested that they do
that. And the response was, we're not inclined to bite
the hand that feeds us. And that's the reason, why when
we have inportant constitutional principles, that we
al l ow people to get to the bottom of them People, that
in this case, have an interest.

And, Your Honor, I'mready to see the red

flag. |'ve probably gone beyond.
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THE HEARING OFFICER Ch, it's probably there.
| f you' ve got another point, you know, | can |let you
w nd it up.

MR MEYER Well, | will endeavor to wnd it
up. | think Tamarack Bay is the key. That's the nodel
that we ought to follow on. And as for the issue of
standing, it is perplexing to ne why, after having all
the briefing on standing, explaining that standi ng does
not apply in adm nistrative cases, and in any event is
wai vabl e i n cases that involve inportant constitutional
questi ons, none of that has been addressed by the
intervenors. The State, itself, has conceded that there
i's standi ng here, based on the statute that is invol ved.

Il would love to talk further. | would |ove to
wite another |aw review article on this, but | think ny
time is up.

THE HEARI NG OFFI CER:  Ckay. Well, thank you,
M. Meyer.

MR. MEYER: Thank you, Your Honor.

HEARI NG OFFI CER:  Wel |, thank you for the
attorneys representing the parties. | appreciate it. |
think this has been helpful. | will take this under
advi senent, and try to get a ruling out, or a
reconmended order out in due tine. Thank you.

MR. MEYER: Thank you, Your Honor.
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MS. VEGA: Thank you.

THE REPORTER. Do you want a copy of the
transcript?

MR, MEYER  Yes.

M5. VEGA: No.

(Proceedi ng concluded at 3:06 p.m)
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That the foregoing proceedi ngs were taken
before me at the tinme and place therein set forth, at
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under ny direction;
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