Revised 12/ 1 /10

IN THE MATTER OF:

POST-MINING DISCHARGE TREATMENT TRUST AGREEMENT

This Trust Agreement (Trust or Agreement) entered into this day of
, 20__, by and among , with its

principal place of business at . (Settlor), and the

, with its principal place: of business at

and incorpbrated

- under the laws of the Commonwealth of Pennsylvania (Trustee).
WHEREAS, the Settlor has entered into a Consent Order and Agreement

dated | (CO&A) with

the Commonwealth of Pennsylvania, Department of Environmenta,l Protection
(Department or Beneficiary) which is incorporated by reference and which
contains, among other things, a requirement that the Settlor provide financial
guarantees to assure that funds will be available to provide for the Settlor’s
legal 6bligéﬁon to opérate a mine drainage. treatment system to treat and
cherwié‘e -_pfevent diScharges of -ihihe. :.drajnage : efﬁaﬁéting from or . h

hydrologically connected to Settlor’s mines;

'WHEREAS, the treatment system consists of the . _

located

Vin_ L . ‘-:ToWns'hip,. B _ Couﬁty (thé Facility}. Th'.e..”._'_-“. |




discharge from the ~ flows into

WHEREAS, the Pennsylvania Surface Mining Conservation and
Reclamation Act, 52 P.S. § 1396.1 et seq. (SMCRA), requires a permittee to post
with the Department a bond for each operation conditioned upon the permittee
performing all of the requirements of SMCRA, the Clean Streams Law and the
Coal Refuse Disposal Control Act, and SMCRA further providee for the bond to
be released where all reclamation standards have been satisfied with the
exception of consistently meeting mine drainage efﬂuent standards provided
‘the operator has .made provisions with the Department for. the sound future
treatment of the pollutional discharges, see 52 P.S. §§ 1396.4(d) and (g);
| WHER-EAS, the use of a trust fund is authorized. as an alternative
-financial assurance mechamsm under provisions of SMCRA which contemplate
such a trust is for the pubhc purpose of protectmg the environment and the
health and welfare of the public, without limitation on duration, and is a
means which provides for. the sound future treatment of pollutional discharges.
52 P. S. § 1396 4(d) and (d.2), 25 Pa. Code § 86. 158(f), |

WHEREAS the Settlor has elected to establlsh thls Trust pursuant to the
CO&A to assure funds are avaulable to pr0v1de for Settlor’s legal obllgatron fo -

prov1de funds for the treatment of the post—mlmng d1scharges

WHEREAS the Settlor, actlng through 1ts duly authonzed ofﬁcers or |

representatrves and w1th the approval of the Department has selected the-;'--..

. Trustee under this Agreement




WHEREAS, the Trustee has been induced, and has agreed and is.willing
to perform the duties as are redu_ired to be performed pursnant to this _
Agreement;

WHEREAS,.-the Trustee is a Pennsylvania chartered or national bank or
financial institution with trust powers or a trust company, with offices in
PennsylVania and whose trust activities are examined or regulated by a state or
federal agency;

WHEREAS, the Depar_trnent has joined in this Agreement to indicate its
acceptance of the terms and conditions set forth in, as weil as the powers and
authorities granted by, this Agreement;

WHEREAS, the Department has stated that, to the best of its knowledge
and belief, the Faciiity eurr_ently has and is in compliance Wlth all required
federal and state permits and approvals necessary and _reqnired for the
operation and maintenance of the Facility; and |

WHEREAS, except as set forth in the CO&A, Settlor represents that, to
the hest of its knowledge, there are no violations of any environmental law
regulating the Facility or the Property, as it is hereinai‘ter deﬁned and that the
~ Facility is operatmg rn comphance with all appllcable permits and approvals

NOW THEREFORE in consideration of the foregoing and of the mutual
promlses and undertakmgs of the part1es as set forth herein, and with the

| 1ntent10n of belng Iegally bound hereby, the partles agree as follows




ARTICLE ONE

‘Establishment of Trust

§ 1.1 The Settlor and the Trustee hereby establish this Trust for the
benefit of the Department, or -its successor, to be utilized for the primary
purpose of addressing environmental obligations related to Settlor’s mining
activities permitted under SMCRA or the Coal Refuse Disposal Control Act or
the Bituminous Mine Subsidence and Land Conservation Act and under the
Clean Streams Law which includes providing for the continued operation and
maintenance of the Facility. For purposes of this Agreement, ope_ration
includes, but is not limited to, the operation, maintenance and replacement of
the currently existing and functioning treatment -facilities approved by the
Department and any other facilities which may be required in the future.

§ 1.2 The Settlor and the Trustee intend for the D.epartmen_t.to ‘be legal
beneficiary of this Trust and to have all rights of a beneficiary under the law, as
well as all ﬁghts granted under this Trust Agreement. The Departm_ent, as
beneﬁcia:cy, shall have access'to _the Trust as provided herein. |

§1.3 The Trust pr1nc1pal excludmg any surety bonds held for the
- benefit of the Trust as heremafter prov1ded shall consist of: |
| .('a) . The 1n1t1a1 ‘payment or - transfer to tne Trustee of

$ " ':b'y'-Settlor E

N (b) ) Certaln easements, rlghts of entry and real and personal _

.property 1nclud1ng bu11d1ngs structures ﬁxtures and appurtenances_

' descrlbed in the deed attached as Exh1b1t (the Property)_ or




which may be conveyed to or acquired by the Trust in the future. Any

real property shall be conveyed to the Trust by fee simpie deed free and

clear of all liens. Title will be fully insurable by a standard title |
insurance policy. |

(c) Cei‘tain persohal property described in Exhibit ____

(d)  Ongoing Payments to be made by the Settlor in the amounts
and on the dates speciﬁed-in Exhibit ___ and such other payment as
may be made from time to time by the Settlor.

- {e)  Cash, funds or property transferred from any other person to
the Trust and accepted by the Trustee as directed by the Departrnent.

(ff  The delivery by the Settlor to the Trustee of various surety
bonds provided by Settlor “which shall name the Trustee ae .t_he |

Department’s de_signee for purposes of declaring a forfeiture of the '_sur_ety

bonds. ‘The total suﬁ of the surety bonds are $ . | The
Trustee shali hold such surety bonds for the benefit of the Trust, but
ehall be under no Obligat_ion to- pay any premiums or other costs
associated therewith.' Al_ll"s_uch premiums and costs, as well as the
responsibility for rriajntaining_the surety .bond_s. in full force and effect,
shall rerhain the obligaticn of Settlor B L

(.g)_ All proceeds from surety bonds held by the Trustee ‘and
.forfelted in accordance Wlth prov131ons of this Trust Agreement -
: (1__1)- _- All 1nvestments, : re1nvestments,. _"' assets. ,:0_ | proceeds_

. attnbutable to or derlved from the items 11sted in th1s subparagraph




§ 1.4 The surety bonds delivered by the Settlor shall be held for the
benefit of the Trust by the Trustee until the Department either directs the
Trustee to release such bonds or portion thereof or the Department directs the
Trustee to forfeit the surety bonds and deposit the proceeds of such forfeiture
into the Trust. The Trustee shali take no action with respect. to the surety
bonds except as directed, in writing, by the Department in accordance with the
provisions of this Trust Agreernent and the Trustee shall not be liable to any
party fo.r acting in accordance with such directions.

§ 1.5 All of the preceding payments proceeds and assets referred to in
Sections 1.3 and 1.4 hereof shall constitute the Trust principal, which together
~with all earnings, accretions and profits therefrom, less any payments or
~ distributions made by the Trustee pursuant to the terms of this Trust
Agreement, shall constitute the Trust Fund. | |

§ 1.6 The Trustee shall _'establish withinr the Trust Fund two
subaccounts: a’subaccount designated as the Primory Trust Account and a
_ ‘subaccount designated as the Capital Improvement Account. The Trustee shall
deposit the Trust principal identiﬁe.d in Sections 1.3 through 1.5 into the
'Primary Trust Account The Trustee shall transfer funds into the Capital .

_Irnprovement Account from the Prlmary Trust Account as d1rected by the

Department and shall depos1t into the Cap1ta1 Improvement Account funds :

- recelved from any' person for : deposrc 1nto th1s Account _ The Capltal_

o :'Improvement Account pnnmpal rnay be commmgled with the pr1nc1pal of the'

e ;“":"Prlmary Trust Account for purposes of 1nvestment but must be accounted for -




and reported separately as if they are assets of separate and distinct funds.
The Trustee shall manage and make disbursements from the two subaccounts
‘in accordance with the pre\fisions of ARTICLE TWO, Distribution Payments and
ARTICLE THREE, Trust Management, as set forth in this Trust Agreement.

§ 1.7 The Trust Fund and any other real and personal property held bjr
the Trustee pursuant te this Trust Agreement shall not be subject to
assignment, alienation, pledge, attachment, garnishment, sequestration, levy
or other legal proce.ss, either voluntary, involuntary or by operation of law, by, |
on behalf of,. or in respect of the Settler and shall not be subject or applied to
the debts, obligetions or liabilities of the Settior, including, without limitation,
-any direct action or seizure by any creditor or claimant under any writ or
' proeeeding at law or in equity. Furthermore, the Settlor shall ha{re nollegal title
| ito- any part of the Trust Fund, and it is the intention of the parties to this Trust
Agreement that Settlor’s entry into the Trust shall extinguish and remove all of |
. Settlor’s interest .in the Trust from Settlor’s estate under the Bankruptcy Code
| er.sim_iler laws. |

§ 1.8 All payrnents made to the Trust or depoeits into the Trust by the
| ‘Settlor shall be irrevocable once nfiede, end upon &eliyery thereof, by or on
behalf of ‘the - Settlor, all intel.'est. '. of the Settlor 't_hereiﬂ shall ceese and |

] terminate, a'n'di nOpart thereof, _ﬁo_r any incorx_le. therefrorn, shal_l. be used for or '_‘.

. ‘devet_ed to purposee.other _than.'fo;t; fhe _e_xiclﬁs_ive ben_'eﬁt_ ef the Departlj_n.ent_._and -_

" the Trust as 'pre\}ided.herein. -




| § 1.9 The Trust Fund shall be held, _administered, invested -and
reinvested by the Trustee, IN. TRUST, as hereinafter provided, and all
distributions therefrom shall be made in accordance with the provisions of this
Trust Agreement.

§ 1.10 Any monetary payments made by the Settlor or on its behalf to
the Trustee for deposit into the Trust shall consist of cash, b'ank checks, bank |
wire transfers or other negotiable instruments acceptable to the Trustee. The
Trustee shall have no responsibility for the amount or adequacy of such

" payment or collection thereof, but the Trustee shall notify the Department of
any'deﬁciencies in the payments required to be made by the Settlor or on its
behalf whenever the Trustee has knowledge of such deﬁciencies. |

ARTICLE TWO

'Dlstnbutlon Payments

- § 2.1 The Trustee shall make distribution payments from the Trust upon
- the written order of the Department and the Department shall designate the
~subaccount from which such disbursement payment ‘shall be made. The
Department shall have the authority to- designate in wr.ittng, any person or -
"_.ent1ty to receive d1str1but10n payments from the Trust. The Trustee shall, upon' _
| .‘recelpt of written order for dlstrlbutlon payment from the Department make -

__ _-d1str1but10n payments from the Trust as d1rected in the Departments wntten-_ :

- 'order The Trustee shall be fully protected and entltled to rely upon the wrltten '

: orders of the Department and shall not be 11ab1e to any party for actlng 1n -

e ‘accordance with those d1rect10ns




§ 2.2 The Trustee is authorized and shall, upon the written order of the
Departmeht, enter into contracts, and take title to easements, rights of way
- and other preperty interests and property as necessary to carry out the
purposes of the .Tmst. The Trustee is authorized, upon the written order of the
.Departrhent, to contract with or otherwise engage the serviees of, and pay
reasonable compensation to, sueh persons or entities as the Trustee may
require to carry out this provision. This authorization is in additionr to the
other powers granted to the Trustee by this Trust Agreement with regard to the
retention and compensation of agents. Any property acquired. or services
provided under this prevision shall not be deemed to be acquired or provided to
- the Trustee or the 'Department, but shall be deemed to be acquired or provided

on behalf of the Trust, and the Trustee shall not incur any liability uuder the
“Trust When acting in accordance with the provisiens of this paragraph.
§2.3 Except as provided by this Trust Agreement; Ino ether disposition of
monies shall be made unless directed, in writing, by the Depertment.
ARTICLE THREE

Trust MarLgement

- §3.1 The Trustee shall invest and re1nvest the prmCIpaI and income of -
the Trust and keep the Trust 1nvested as a smgle fund w1thout d1st1nct10n :
-._between pr1nc1pal and income. The Trustee shall add to prmc1pal any income

" not d1str1buted pursuant to the prov1s1ons of thls Agreement

§ 3 2 The Trustee shall have a ﬁduc1ary duty to act at a_ll tlmCS in the L o

- 'best 1nterest of the Trust I_t shall be _the_*_r_e_spons1b1_11ty_ and sole auth_orlty of . 7




the Trustee to make decisions concerning investment and disposition of the
assets of the Trust,. and the Trustee shall discharge its investment duty in a
- manner designed to meet the goals of the Trust. Subject to section 3.3(i), the
Trustee shall seek to nianage the Trust with that degree of judgment, skill and
care under the circums'tances then prevailing, which persons of prudence,
discre’don and intelligence, who are familiar wifh such matters, exercise in the
management of their own affairs.
§3.3 In order to accomplish the purpose of the Trust as stated in § 1.1,
the Trusfcc shall manage and invest the assets of the Trds't in a manner
désigned’ to generate a long-term annualized effective rate of return of at least
[8.43%] {insert agreed-upon net rate of return for the trust} after subtraction of
all fees, taxeé and expenses. For purposes of investing or reinvesting tﬁe
assets in the Trust, the Trl.ls'tee shall havc investment discretion subjecf to the
following guidelines:
(a) The Trustee may purchase shares of any mutual funds or
“money market funds” which have their assets invested in equity shares,
. iﬁciuding any mutual fund for which the Trustee or any afﬁliate. may _bc
an advisor, subadyvisor, manager, custodian or ’I.‘ruste.e'.':]- B :
: (b)  The Tru.stce.may purcha_se any equity charea listed on a
hational or -.r'e,.gi.o:lal stock e.xcha'ngc.r or. capablc "of bei'og Valued 1n

- accordance mth any other da11y~recogn1zed Valuatlon methodology

- (C) - The TmStee may PurChase any bonds hsted on a natlona_l:'.'_ S

o _. é:':chang'e_ or capable o_f be1_n_g Valued_m acco:dance -W1th any _othcr_dallyf_ Sl i




recognized valuation methodology, including, but not limited to, bonds or
obligations of any state or municipality, or that are obligations of or are
guaranteed by the United States of America.

(d)  The Trustee may invest in any interest bearing bank account
or “money market” account.

(e) The. Trustee may sell at public or private sale any shares
acquired under this article.

() In regard to any shares or other equity intere‘sts the Trustee
may hold; the Trustee may join  in any mergerl, : reorganization,
voting-trust plan or any other concerted action of . owners or
- shareholders. |
('g) The_Trustee, in the exercise of its investment_ powers, may
- utilize puts and.. calls, short sales, 'options and warrants or other
investment strategies generally recognized as prudent_When_ utilized to
enhance returns, reduce risk or mitigate loss.

-(h) The : Trustee may hold cash awaiting ‘investment or

: dist_ribution for a reasonable period of time, provided however, where
-' "_--poss1ble and con31stent with sound‘ 1nvestment practices, shall invest .
- such cash in overnight 1nvestments | -
(i) The Trustee shall not be responsfole for any Iosses 1ncurred -

:hereunder whether 1t is due to market ﬂuctuat10ns or othermse except '

7_1r1 the case of 1ts gross neghgence or. w111fu1 misconduct or that of 1ts ' AR

- agents




G The Trustee may not invest in high-risk non-transparent
investment instruments, such as collateralized debt obligations, credit-
default swaps, hedge funds or derivatives.

~ ARTICLE FOUR

Express Powers of Trustee

| § 4.1 Without in any way limiting the powers and discretion conferred
upon the Trustee by the other provisions of this Trust Agreement or by law, the

Trustee is expressly authorized and empowered:
(& To rnake, execute, acknowledge and deliver any and all
documents of transfer and conveyance and .any and all other
| instruments that may be necessary or appropriate to carry ont the power
herein granted. |
(b)) To register any _secnrities held in the Trust in i_ts'o_wn name
or in the name of a'_norninee and to hold any security in bearer form or
book entry, or to combine certificates representing such securities with -
certificates of the ._s_arne issue held by the Trustee in other fiduciary
capacities, or to deposit or arrange fo.r deposit of such securities in a
aualiﬁed central depository even though, ~when so -deposited,_ such
securlties may be.rnerged and held in bulk in the name.of the nominee'of
such depos1tory with other securines deposrced therem by another

person, or to dep031t or arrange for dep051t of any secur1t1es 1ssued by

| the Un1ted States Government or any agency or 1nstrumenta.hty thereof A

'.Wlth a Federal Reserve Bank but the books and records of the ’I‘rustee ._ R
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shall at all times show that all such securities are part of the Trust and
that such securities are not co-mingled with or made a part of any other
account of another customer of the Trustee or the Trustee itself.

(c) To deposit any cash in the Trust in interest-bearing accounts '_
maintained by the. Trustee, to the extent such are insured by an agency
of the Federal or State Government or otherwise s.ecured as provided |
under the laws of the Commonweelth of Pennsylvania.

(d) To hold title to real and pers‘onai property and to generally
exercise all rights and pfivileges appurtenant- to any prope;‘ty held by the
Trustee as may be necessary to preseﬁe, protect, maintain, operate, -
transfer, convey or sell such plroperty, and to execute and deliver any and-
all instruments which may be necessary or expedient in any powers
granted under this Trust Agreement. However, the Trustee shall not -

have the power to transfer,- convey or sell the property described in

Exhibits and without written authorization from the’
‘Department.
(e To purchase public Hability _insﬁrance and fire insurance,

Whe'n 'directed to do S0 by the Department, to cover. the operation,

| _mamtenance 1mprovement and all other act1v1t1es assoc:1ated with the '

real and personal property held by the Trust - The Trustee and the

Commonwealth of Pennsylvama shall be listed on the pol1cy as addmonal o

) 1nsureds The msurance shall be ertten on an oceurrence ba31s and .

_ '_S_hall p‘rowde bodily i 1_n__]ury and prOperty damage coverage 11’1, tl'_le amountS“_' e




of $500,000 per person and $1,000,000 per occurrence. The fire
‘insurance shall be in the amount determined by the Department.
ARTICLE FIVE

Advice of Counsel

§ 5.1 The Trustee may, from time to time, consult with counsel of its
own choosing with respect to any question arising as to the construction or
interpretation of this Agreement or any action to be taken hereunder. The
Trustee shall be protected, to the extent permitted by law, in acting in good
faith on the advice of counsel. |

| § 5.2 The Trustee shall not be required to furnish any bond or security
in any jurisdiction. |
§5.3 Ne person dealing with the Trust or the Trustee shall be obiigated
: to inquire as to the authority of the Trustee 1n connection ' with the
| acquisitions, investment, management .or disposition of the Trust assets or in
connection with the exercise of any other pow.er' granted under this Agree_ment. ‘
~ ARTICLE SIX |
Claims - |
| § 6.1 The Trustee. shall _not initiate, ter_tninate, settle, cornpromise or
| ':'.'i.otherw.ise. adjust claims in favor of .or. aga_inst:- the Trust without the written
) consent of the Department | o | |

. §6. 2 The Trustee shall glve prornpt wr1tten notlce to the Department of

B : "each clalm in favor of or aga_mst the Trust sp601fy1ng the amount and nature of

such claurn The Trustee shall also g1ve prompt wrltten notlce to the_ |
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Department of any controversies, demands, actions, losses, damages, costs or
expenses or any other matter which the Trustee believes is likely to give rise to
 a claim. |
§ 6.3 The Department shall have the right, but not the duty to: (1) direct
the Trustee to initiate, terminate, settle, cor_npromis_e or otherwise adjust claims
in .favor of or against the Trust, and (2) participate in the prosecution of or
defense against, any claim in favor of or against thé Trust. To the extent the
Department directs the Trustee to assumé prosecution or defense, the Trustee
sﬁall retain counsel of the Department’s choosing or counsel selected by the
Trustee and approved by the Department. If the Department directs the
._ Trustee ‘to. assume prosecution or defense of any -ciaim, the Trustee shall
B prdsecute or defend the claim at the expeﬁse of the Trust, and the Trustee shall
~be entitled to assess against the Trust Fund alll_c_osts_ associated with the
- prosecution or defense. Upon notice to the Trusteé that the Departtﬁent will-
‘assume prosecution or defense, the Trustee Mll .not_ be responsible for the
_ subse’quént prose,c_:ution or defense nor for any .Iosé ensuing therefrom. If the
Departmenf fails to instruct the Trustee with respect fo the prosecution or
defense of any;ciéhn, the Trustee maj prosecute or defend any claim at the
| expense of the T_rusf, bﬁt shall _be'-'-ﬁndér no duty to do so, and sha_ll have no
-liability fof 1ts ..fa.ilur_e or réqual fo proéecﬁte 6_r defcﬁd_fhe élaim if deéﬁs such

action to be in the .b_es_t: interest of the Trust.




ARTICLE SEVEN
Evaluation and Reports
- § 7.1 The Trustee shall at least quarterly furnish to the Department and
to the Settlor a statement providing an accounting of all transactions involving
the Trust. and confirming the value of the Trust. Such statement shall value
Trust investments at market value, which shall be that market Value '
determined not more than thirty (30) days prior to the date of statement.
Should the Settlor cease to exist or have its surety bonds forfeited, the Trustee
is to dlscontmue providing any such statement to Settlor.
§ 7.2 The Trustee shall be responsible for the keeping of all appropnate
. books and records relating to the receipt and disbursement of all monies and
. assets under this Trust Agreement. In addition, Whenever called upon to do so,
_.-the Trustee shall exhibit te the Settlor, should the Settl__or'.be in existence, and
| -the Department all documents, instruments or_reports re_lating to the Trust.or
the Trust Fund. The Trustee shall also cause to'beprepared all incorne_ tax
returns required to be filed with respect to the Trust and shall execute and file
such returns. The Department, upon request, shall furmsh the Trustee w1thf
" such 1r1forrnat1on as may be" reasonably requlred 1n connectlon with the
preparatlon of such mcome tax returns | 7 - |
'ARTICLE EIGHT

Expenses, Taxes and Trustee Compensat:on

§ 8 1 Compensatlon of the Trustee and all other reasonable and.

N custom_ary_ expe_nses -7_1ncurred b_'y_-_-_the Trustee, _mcludmg _-fees for legal_ s_erv1ce_s__]. o
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rendered to the Trustee, shall be taken and paid from the Trust at the time that
the Trustee shall deem appropriate. Trustee shall be paid a fee, semi—annuslly
in advance, based on the attached schedule of fees marked Exhibit . The
Trustee must provide the Department written notice of any proposed future
changes of the Trustee’s schedule of fees. The Department has thirty (30) days
after receipt of the proposed changes to approve or disapprove the proposed
changes to the Trustee’s schedule of fees.
§ 8.2 The Trust is intended to be. categorized, for federal income tax
purposes, as a grantor trust in accordance with an.drunder the provisions of
United States Treasury Regulation Section 301.77 01-4(e)(1), (2), (3) and (4) and
any implementing regulations cited therein or any' corresponding successor
..pro_vision. All federal taxes of any kind that may be assessed or levied against
orin respect of the .Trust shall be paid -by the Settlor and shall not-be taken
from the Trust The Trustee shall enter into such Agreements with the Settlor
- as are necessary to carry out this prov131on |
(@) Should it be determined this Trust is tax_able for federal
~income tax purposes and the Settlor fails, refuses_ : or is unable to pay
~ these t.axes-, the Settlor' and Trustee agree the bepsrtment Shé.ll haVe the - |
right to appea_'[ the decision to the appropnate authonty Should the
o j Department not prevaﬂ on appeal or should federa_l law change such that
. :_' the .Trust becomes taxable for federal 1ncome tax purposes then the_.
Department shall have the rlght but not the duty, to pet1t10n the B

| appropnate Jud1c1a1 forum to reform the Trust to be a federal charltable-




trust or to take other measures to meet the requirements of federal law
such that the Trust would not be taxable for federal income tax
purposes. If the Department elects not to exercise its right to petition to
reform the Trust or to take measures to meet the requirements of federal
law for the Trust to become tax eﬁempt, then the Trustee is empowered
with the tight to petition the appropriate judicial forﬁm to reform the
Trust 'te be a federal charitable trust for federal income tax purposes..
Notwithstanding any provision of this subsection (a) to the contrary, the
Trust mé.y not be reformed such that the puUrposes etnd objectives of the
Trust cannot be met or that would alter any of the rights, obligations and
duties of the Settlor as are provided in this Trust Agreement and in the
consent order and agreement between the Department and the .Settlor
executed .the same day as this Trust Agreement.
§ 8.3 The Trust is intended to be categorized, for s:tate income tax
plirposes, as a Pen_nsjflvania charitable trust.

(a) " Shoﬁld it be determined this Trust is not a charitable trust

“or Penhsylv_ania -law changes so this Trust 'bec_omes taxable for
] Pennsylira'niar _i_ricothe. téx purposee, _then Settlor atgrees -tha.t _'S_ettlor will

..-contribut'e te : -the'-Trustee the ar;iount of the Penneylvetﬁia income tax -

| 'aseessed .ol.r'ievied.. "a'gainst or in respect of the Tru.st.--.T_he Trustee sh_.all .

use the .me'ﬁ.ey ceitttibuted by th_lej__S_ettlot.tb pay ttle_ 1ncome tax assessed ; |
o or le\'r.ied._egainjst-er..i.'ri'respect of theTrust The ‘rtlotietj_r'”'to' pa&_the_' tax

o _7 "'assessed ot_._lettied against the Trust shall not 'be taken ‘fr_Om the Trust.

o8




‘The Trustee shall enter into such agreements with the Settlor as are
necessary to carry out this provision.

(b) If, at any time, it is determined by a taxing authority with
jurisdiction in the matter that this Trust is not a Pennsylvania charitable '
trust, the Settlor and the Truetee agree the Department shall have the
right to appeal the decision to the appropriate authority. Should the |
Department not prevail on appeal or should Pennsylvania law change
such that the Trust becomes taxable for Pennsylvania income tax

. purposes, then the Department shall have the right, but not the duty, to
petition the appropriate judiciai forum to reform the Trust to. be a -
Pennsylvania charitable trust or to meet the /requirements of
Pennsjzlvania law such that the Trust would not be. taxable for
:.. - Pennsylvania in_come tax purposes. If the Departm'ent elects not .to

_exercise its right to petition to reform the Trust, then the Trustee is

_ empowered with the right to petition the appropriate _]ud1c1al forum to -

- reform the Trust to be a Pennsylvama charitable trust for Pennsylvama

| 1nc_ome tax purposes. _Noththstandmg_ any prov131on of _thls subsection

§ '(b)_-t_o the contrary;'the.’l‘-ru_st may not be reformed suc_h that the purpose _':
. and objectives of tbe .‘Trnst cannot be met or that Would alter any of th:e.
rlghts, obhgatmns and dutles of the Settlor as are prov1ded in this Trust:

‘:_Agreement and in the consent order and agreement between the‘-'_"-"'.'

Department and the Settlor executed the same day as thls Tmst _.

v Agreemen_t.
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§ 8.4 If at any time that the Trust itself shall become liable for any
taxes, and if the Settlor shall fail, refuse or he unable to pay these taxes from
its own funds, then the Trustee shall pay from the Trust Fund all such taxes
then due and owing. As soon as possible after the happening of ._the_Settlor
fajling, refusing or becoming unable to pay such taxes, except to the extent
that the Settlor disputes the .payment of such taxes in good faith, the Trustee
and the Department shall negotiate and enter into an Agreement in respect of
Trustee’s payment of the taxes during the continuance of this Agreement.
" Further, unless the Department and the Trustee otherwise’ agree to the
contrary, immediately upon the happening of the Settlor’s failure, refusal or_
inability to pay any such taxes, the Trustee is directed and empowered
(notwithstanding any provision of this Agreement to the contrary) to change the

.1nvestment objective of the Trust to an objective which m1n1m1zes the tax

11ab111ty of the Trust, giving due consideration to market conditions so as to .

aveid, to the extent possible, losses on the conversion of existing instruments.
In carrying out this /investment objective, the Trustee shall invest in 'the
following: | |

(a)‘ An‘y '.bo_nds-or obligations .'c_.)f any'_state or municipality that
- are exempt from federal income tax. | |

(b) Shares of any mutual fund-Or “money market fund” which |

'_i has one hundred percent (100%) of 1ts assets 1nvested in the 1nvestrnents'_ : | .

:‘_I:. of the type descnbed n the precedlng subsectlon (a)
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(©) Such other investments as may be approved by the
Department.
ARTICLE NINE

Successor Trustee

§ 9.1 The Trustee may resign or the Settlor may replace the Trustee at
Settlor’s discretion, which discretion is limited .to replacement with a
Pennsylvania chartered or national bank or corporate financial institution with
trust powers or a trust company with offices .in Pennsylvania and whose trust
activities are .examined or regulated by a state or federal ‘agency. Any such
action, however, shall only be effective by the Settlor after g1v1ng sixty (60) days
notice to the Department The Trustee s resignation or replacement shall not
be effective ‘until a successor ftrustee has been appointed and such
appointment confirmed, in writing, by the Department, which confirmation will
not be unreasonably Withheld. ‘The successor trustee shall have the same
powers and duties as these conferred upon the Trustee hereunder and shall be
subject to the same rese.rvations, limitations, terms and conditions. The
successor trustee shall specify the date on which it will assume administration
of the Trust, in writing, sent to the Trustee and Department, b3t certified mail,

return receipt requested, not less than ten (10) days'before ‘such assumption

takes effect. Upon the successor trustee’s acceptance of the 'appcintrnent the

Trustee hereunder shall a551gn, transfer convey and pay—over to the successor
"trustee the funds and propert1es then constituting the Trust and shall provide -

- the Departm___ent _a_nd successo_r _trustee a full aceountlng o_f all trans_actlons _'




involving the Trust which occurred after the last quarterly statement provided
in accordance with Article Seven and Shéll be discharged from any further
liability or responsibility with regard to the administration of the Trust.

8§ 9.2 The Department may replace the Trustee ét the Department’s
discretion with a Pennsylvania chartered or national bank or corporate
financial institution with trust powers or a trust company with offices in
Pennsylvania and whose trust activities are examined or regulated by a state or
- federal agency. - The trust¢e’s replacement shall not be effective until a
successor trustee has been appointed and such'appointment confirmed, in
writing, by the Department. The successor trusfee shall have the same powers
and duties as those conferred upon the Trustee hereunder and shall be subject
to the same reservations, Iiinitations, terms and conditions. The successor
trustee shall specify the date on which it will assume administration of the
Trust, in writing, sent to the Trustee and Department, by certified mail, return
receipt request, not less than ten days before such .assumption takes effect.
Upon the successor trustee’s acceptance of the appointment, the Trustee
.hereunder_' shaﬂ assign, .tI‘aI_leCI‘, convey and i)ay over to the successor trustee
the funds and properties-iﬁ t;qnstant between the _trﬁs_t and shall Iﬁrqvide the
rDepartmenf and sﬁécés.sor trustee a full  accounting of all t_ranéacﬁoris
,involving-th¢ Tru_si:.which. occ‘u'rre;d' after the lasf qﬁafterly statement iord.vided
in a.lc_:cl:o_fd.énr_:é. Wlth Article‘- Se.v-e_n.and shall be_.disch_argéd' from any further

- liability or l'-f_:Spon.sibility With..'l_'e-g_ardfq the édmiﬁistr&tion-df the Trust.




ARTICLE TEN

Instructions to the Trustee

§ 10.1 All orders and in’structions by th.e Department to the Trustee
shall be in writing, and signed by the Deputy Secretary for Mineral Resources,
'tﬁe Director of the Bureau of Mining and Reclamation, the Director of the
Bureau of District Mining Operations, the District Mining Manager, or such
other persons as the Department may designate by amelndment, in writing, to
this Agreement. The Trustee shall be fully profected and shall not be liable to
any party while acting 1n accordance with the Department’s orders and
instructions, when such . orders and instructions are authorized by the
Agreement and consistent with the Trustee’s fiduciary duty to the Trust, and,
to the extent necessary, shall be held harmless from the Trust fund. The
Trustee shall not have the right to assume, in thé-absence of written not_icé to
the contrarj, that an event constituting a change or termination of i:he
authority of__.any person to act on behalf of the Départment hereunder has
occurred. The Trustee, upon receipt of orders, requests or iﬁstructions_ by the
‘Department which are signed by a person. purporting to be designéted_lby the
' Department, bu_t__not listed above '(.)r in 'Aan.y Written amendment _to this.
Agreement, shéll w1th due diligence éiSéertain if such persons are désignated by
| | the -Depaftmeﬁt and have authofity 1.::0' act on behalf of thé D_epartri‘;ént '

hereunder. o R | B | |
§ 102 | The Trustee :niay fetiu_ﬁét ahd'rely :ﬁpc_)'n the _Writteri'. instructioh of

~ ‘the Department with respect to. dec_iéions concerning the operation of the -
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Facility and any other treatrnent facilities which may be required in the future..
Decisions concerning investment and disposition of the assets of the Trust are
the sole responsibility of the Trustee, and the Trustee shall act in a manner
consistent W’lth its ﬁduciarj duty to the Trust, notwithstanding instructions of
the Department related to investment and disposition of assets which rnay be
to the contrary.

| ARTICLE ELEVEN

Trustee ExoulpatiOn

§ 11.1 The Trustee shall not be responsible for the enforcement or
policing of any environmental action nor .be required to defend any claims
relating thereto. The Trustee shall be a mere- title holder and “fiduciary” as
defined in the Pennsylvania Act entitled,: “The Economic Development Agency,
Fiduciary and Lender Environmental Liability .P_rotec.tion Act,” Act No. 3 of
:1995, P.L. 33, 35 P.S. §§6027.1 through 6027.14, and its liability shall be
' ._.limited as provided under Section 6 of the Act, 35 P.S. §6027.6.

§ 11.2 As to all actions.taken by the Trustee with _respect to the
' administration of the Trust, the Trustee shall not be answerable or liable _for'
the exercise or nonex_erc_ise of any 'discretion or power under this Agre_ernent_

| I:nor-for anything whatever in- oonnection with the Trust hereunder except for |
‘ _' its own gross neghgence or w1llfu1 rmsconduct or that of 1ts agents Except in'

' the case of the Trustee s own’ gross neghgence or- w111fu1 rmsconduct ‘the

- Trustee shall be entltled to be exonerated a_nd 1ndemn1ﬂed from the Trust Fund' o

E -against _any and-al_l- Iosses, cia1m_s, _co_sts, expenses and 1_1ab_111t_1es ar1s1ng out _of:' '
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in connection with the administration or distribution of the Trust Fund or the .
affairs of the Trust. The provisions of this section shall also extend to the
employees and agents of the Trustee.

ARTICLE TWELVE

Irrevocability and Termination

§ 12.1 The Trust shall be irrevocable and, except as provide in §16.5 of
VARTICLE SIXTEEN hereof, shall continue from the date of inception, unless
otherwise terminated by the occurrence of any one of the following:

(a) The Department determines that the Trust is no longer
required, including when the Department has accepted a bond or honds
from the Settlor pursuant to Paragraph 5(c) of the CO&A. |

(b) The Trustee determines that the size of the Trust does not
warrant the continuation of the Trust.

(c} The_ ‘Trustee * deterrnines that administration of the Trust
.renders it impractical to continue the Trust and the Department agr.ees.' :

 ‘Upon termination of the Trust, the Trustee shall distribute any
~ residuum, less ﬁnel trust administratibn expenses of the Trustee, to the- '.
) ﬁDepartment, unliess direCted otherwise .in ta_vriting hy the-De.partment.
o . .ART_ICLE THIRTEEN. |
' .Ame.m.iments

§ 13.1 Thls Trust Agreement may be amended by an 1nstrument in

| '-._-":ertlng, executed by the Settlor or Trustee and the Department or by the_ -

Trustee and the Department in the event the Settlor ceases to ex15t or has had__" o




r?'é

its -borlds forfeited, but durirlg the existence of the Settlor any amendment of
this Trust Agreement cannot in any manner affect the irrevocable nature of the
Trust.
ARTICLE FOURTEEN
Notices
§ 14.1 All notices, .inquiries, directions or other written communications
made or given pursuant to the Trust shall be given to the Department and the

Trustee by certified mail, return receipt requested, addressed to the following

.addresses, and shall be deemed to be received upon the earlier of the date of

signed receipt of the certified mailing or seven (7) days following the date of

mailing:

B Department: Director, District Mining Operations

Trustee:

§ 14.2 Any change in the above addresses shall be made by grvmg'

' notlce to all part1es to the Trust.

ARTICLE FIFTEEN

_ Interpretatlon

§ 15 1 As used in thrs Agreement words in the smgular 1nclude the

: _'_plural and WOI‘dS in. the plural 1nclude the smgular Words used in this

.Agreement shall be glven thelr pla_m and ordmary meanmg, _except that words P |
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used in a financial or investment context that are terrns of art shall be given

their commonly accepted meaning when used in the context of financial

services and investment practices. The headings of each section of this

Agreement are for descriptive purposes only and 'sha]l not affect the

interpretation or legal efﬁcacy' of this Agreement. | |
ARTICLE SIXTEEN

Construction

§ 16.1 This Agreement shall be constructed and geverned in all respects
in aceordance with the laws of the Commonwealth of Pennsyhtania.

§ 16.2 In case of the merger or consolidation of any corporate Trustee
s.erving hereunder, the resultant company shall become such Trustee’s
-. successor without notice to any party.

-8 16.3 '~ Any provision of thie Agreement, which is prohibited or
unenforceable in any jurisdiction, shall, as to such jurisdiction; be ineffective
to the extent of such proh1b1t10n or unenforceabﬂlty without invalidating the
remalnlng provisions hereof and any such proh1b1t10n or unenforceab1l1ty in
any jurisdiction. shail not invalidate or render unenforcenb_le su_.ch provision in . :'

any c_ither jurisdiction.

" '§ 16.4 All covenants and agreernents contained herein shall be binding X

upon and inure to benefit the Department and .the Trnstee', as well as their: g

s’ucCesSors and 'a'ssigns Slmﬂarly, any request notice, dlrectlon consent L

Wa_lver or other Wr1t1ng or actlon taken by the Department or. the Trustee shall .

' -b1_nd, the1r successors and assigns.




Situs :

§16.5 It i.s the intention of the parties hereto that this Trust remain in
existence until terminated in accordance with the provisions of ARTICLE
TWELVE hereof and that the Trust be exempt from the application of any rule
against perpetuities _by reason of the Department’s beneficial interest herein
because the Trust is authorized by the Pennsylvania Surface Mining
Conservation and Reclamation Act which contemplates no limitation on
duration, and because the Trust is for the publie purpose of assuring funds
will be available in the future to ensure the Facility will continue to be
maintained and opera‘ted to protect the environmenf and  the health and
welfare of the public.. However, in the event that it is ever ﬁna_lly determined by
a court with jurisdiction in the matter, that the Trust is sﬁbject to any such
rule, then the Trust ehall terminate twen.ty-one (21) years less one (1) day, after
the death of the last '.descendent of Ambassador Joseph: P. Kennedy living on
the dare of this Trust Agreement,_ and the Trust Fund shall be distributed to |
the .Depértme_nt, less.fihal trust administration expenses of the Trustee.

- ARTICLE SEVENTEEN

§ 17. 1 The Trust created by this Agreement shall have a Iegal situs in

Dauphm County, Pennsylvama
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
- executed by their respective officers or representatives duly authorized and
their corporate seals to be hereunto affixed and attested as of the date first

written above.

ATTEST: . SETTLOR:
BY:

Name:

Title:
BY:

Name:

Title:

ATTEST: - o TRUSTEE:
BY:

Name:

Title:
BY:

Name:

Title:

ATTEST: : S DEPARTMENT:

BY:

Name:

Title:
_BY:

~ Name:

Title:

Approved as _'to_ Form:

BY: _
- Name: S SR
Title: [Counsel for Department]




