Revised 12/1/10

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

In the Matter of:
[Operator Name & : Mines & Permit Nos.

Address]

Alternative Financial Assurance Mechanism

POSTMINING TREATMENT TRUST CONSENT ORDER AND AGREEMENT

This Consent QOrder and Agreement is entered into this ~ dayof ,20 by and.

between the Commonwealth of Pennsylvania, Department of Environmental Protection (Department), and
[Operdtor].

The Department has found and determined the following:

A The Department is the.agency with the duty and authority to administer and enforce the Surface
Mining Conservation and Reclamation Act; Act of May 31, 1945, P.L. 1198, 52 P.S. §§ 1396.1 ef seq. (Surface
Mining Act);r the Bituminous Mine Subsidence and Land Conservation Ac’s, Act of April 27, 1966, P.L. 31,"
52 P.S. §§ 1406.1 ef seg. (Subsidence Act); the Coal Refuse Disposal Centrol Act, Act of September 24, 7196‘8,
P.L. 1040, 52 P.S. §§ .30.51 et seq. (Coal Refuse Disposal Act); the Clean Streams Law, Act of June 22, 1937,
.P.L. 1987, 35 P.S. §§ 691.1 ef seq. (Clean Streams Law); Section 1917-A of the Administrative Code of 1929, Act
of April 9, 1929, P.L. 177, 71 P.S. § 510-17 (Administrative Code) and the regulations promulgated thereunder. .

' B. Pursuant to § 4(d.2) of the Surface Mining Act, 52 P.S. § 1396.4(d.2), the Department may
.establishraltemative financial assurance mechanisms which shall aehieve the _objecﬁves and purposes of the bonding
program. Tlrleseme'chanisms include the establishment of a site-specific trust fund funded By ; mine operator for the
treatment of postQmiei:lg discharges of nﬁhe drainage. The post-mining treatment trust being established as required

by tlus '-Consent Order and Agfeement through the accompanying lsost—Mining Discharge -Treatment Trust -

[Partzc;oat:on] Agreement constltutes an alternative financial assurance mechamsm authonzed by § 4(d.2) of the ¥

Surface Mmmg Act Pursuant to Sectlons 5, 315 and 610 of the Clean Streams Law, 35 P.S. §§ 691. 5 691.315 and

o '691 610 Sectlon 4 3 of SMCRA 52 P. S § 1396 4c Sectlons 3 1and 9 ofthe Coal Refuse Dlsposa1 Act, 52.P.S. §§ .




30.53a and 30.59, and Section 9 of the Subsidence Act, 52 P.S. § 1406.9, the Department has authority to issue such
orders as are necessary to aid in the enforcement of the provisions of these acts, including orders compelling an
operator to éstablish a post-mining discharge treatment trust as an alternative financial assurance mechanism.

C. {1dentify operator; provide name, type of business organization (e.g. Pennsylvania corporation),
operator's business address, type of mining the operator conducts, operator’s mining license ﬁumber_, and names of

individual(s) who have power fo bind the operator (e.g. corporate cy??éers)}

D. {Operator] is the permittee of the following coal mines which are associated with post-mining
discharge liability:
NAME PERMIT NO. TOWNSHIP COUNTY
E. {Describe the status of the mines identified in paragraph D and provide other pertinent

background information related to the mining operations.}

F. {Describe the status of surface reclamation and other pertinent reclamation activity for each
mine.}
G. A summary of the reclamation bonds currently posted for the [name of mine] is as follows:
PERMIT NO. BOND TYPE FINANCIAL | BOND BOND | BOND
: GUARANTOR INSTRUMENT | STATUS AMOUNT
NO.

{Provide additional | pertinent br;)nd information for each fnine site and, if appropri&te, deséribe any Department
) Conversion Assis?‘ance or Rémining Financial Guarantees on 'éccqunt for each mine site. I;leése no;é that a
Cbnversiﬁﬁ Assi.s.'_tance Fi iﬁancial Guarantee is fequired to be replaced. by a'. bond or a trust dgreément as soon as a
- ' giischarge bb&urs ona si?e coferéd by C_'onvérsian Aésist_ance_.} ' -_ : | e |
P(;st-Mining Disc.:_harg-e_s.' L “ |
i 'V_H. '{De_'scribe _tk_e dis&hq}ges _c.z.ésbciated.'r with ‘each n_éiﬁe thqtr.&re bqing addr_'es;ecf _by. this COA,.
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including any relevant compliance history. State whether the discharge is located on permit or hydrologically
connected to the permit. The description should include the name, and precise location, of each discharge being
addressed by the COA. Use latitude and longitude coordinates in the description.}

I. A topographic map depicting the location of the [name of discharge] is attached as Exhibit [ ].

The latitude and longitude coordinates for [rame of discharge] are as follows:
{A topographic map which marks the coordinates of the discharge(s) relevant te the COA should be attached as an
exhibit. }
L The raw water quality of the [name of diecharge] discharge, as compiled by the Department on
[date] from analyﬁcal sampling results for the period from [date] through [date], is set forth in Exhibit A. {Provide
detailed data on the raw water quality for eacﬁ of the discharges addressed by the CO4, including flow information
-expressed in gallons per minute for maximum, average and median flows. Raw wdter quality data, and the
applicable eﬁlueﬁt limits, for each discharge are necessary because they are factors used to calculate treatment
" costs and, consequently, the amount of the ﬁdly—funded trust.}

K. The required effluent limits applicable for [name of discharge] discharge are as follows:

Effluent Limits for [rame of discharge]

30-Day ' Daily ' Instantaneous
Parameter - : ~ Average Maximum ' Maximtum
Iron (total) [1.5to 3.0] mg/l [3.0 to 6.0] mg/l [3.5t0 7.0] mg/l
Manganese (total) B [1.0 to 2.0] mg/l [2.0 to 4.0] mg/l [2.5 t0 5.0] mg/l
Suspended solids [10 to 35] mg/1 ~ [20to 70} mg/1 [25 to 90] mg/l
Aluminum (Total) [0.75 to 2.0] mg/1 [1.5 to 4.0] mg/l [2.0 to 5.0] mg/l
pH! : _ greater than 6.0; less than 9.0

Alkalinity greater than acidity’

'The parameter is appl.icable at afl times.

{Specific eﬁ”!uent‘limits for the diseharge should be ineerted,' the applieable range is provided in the model table. A

separate table shoula’ be used for each dtscharge Y | |
L ) {Prowde a descrtptzon of the NPDES permit appl:cable Jfor each dtscharge covered by the COA4,

mcludmg current status of NPDES permzt(s) for the mmmg operat:ons The co4 skauld also address how each :

| NPDES permzt will be handled gomg forward}




M. {Operator] agrees it has the legal ;esponsibility, pursuarit inter alia to the Surface Mining Act and
the Clean Streams Law, to properly treat or abate the discharge(s) identified in Paragraph H above. -
Post-Mining Treatment Trust

N. {Describe the treatment system that has been constructed (or will be constructed) to treat each
discharge. Include a schematic of thé freatment system wkere appropriate.} (Treatment System).

0. The | Treatment System is sitwated on land owned by [n;zme of landowner]. [Operator] has
obtained from [name of landowner] a properly executed Consent to Right of Entry form which grants .t.he parties and -
the trustee access to the Treatment System. A copy of the executed Consent to Right of Entry is attached as Exhibit
B. {If the treatment system is situated on land owned by a third party, the operator will have to obtain a signed
‘Consent to Right of Entry Jform which grants access to operator, the Department and trustee/trustee’s agent.}

P. {State the amount of operator’s capital cost incurred 10 initially construct each treatment system.
If the system has not yet been constructed, state the current estimated capital éost to construct each system and
describe the basis for calculation of estimated capitél costs.} _

Q. In order to calculate the amount necessary to fully fund the trust, the Departm:_ant and- [Opera;or]

“have agreed to use actual operation and maintenance costs from past operations of the Treatment System, or
AMDTreat cost estimates where insufﬁ_cient operation and maintenaﬁpe cosf data exist. A summary of cufrent
annual operation and maintenance costs for the Treatment System is as follows:

Table of Current Annual Operation and Maintenance Costs

CATEGORY | SAMPLING. | LABOR | MAINTENANCE | PUMPING | CHEMICAL | SLUDGE
REMOVAL

Rate | ($/sample) | ($/hr)

Annual Cost

Based on actual operatlon and maintenance costs from past operatlons [and AMDTreat cost estzmates] the
_ current annual cost of operatlng and mamtammg the Treatmeut System is $ - {State the operator s
annual operatton and mamtenance costs for each treatment .system and the baszs for determznmg those costs e, g
.-basea’ on actual operatmg costs for a partxcular year or perzod of vears. }

R o In order to calculate the amount necessary to fully ﬁmd the t:rust the Department and {operator]l
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have agreed to use recapitalization and demolition cost data generated by the Department’s AMDTreat soﬁware
| tool. According to the AMDTreat software tool, the present value of recapitalization costs is §
Attached as Exhibit E is the AMDTreat Recapitalization Cost schedule for the Treatment System, {State the present
value of the recapitalization costs for each treatment system as calculated by the AMDTreat analytical tool. For
each treatment facility, attach the AMDTreat _Recapi?alization Cost Worksheet from the AMDTreat analysis for that
Jacility as an exhibit.} | |
S. | [Operator] is willing to establish a post-mining treatment trust with [name of financial instifutian]
as an alternative financial assurance mechanism, (and a financially-backed enforceable contract), in order to provide
for the long-term treatment of post-mining discharges and securc the release of reclamation bonds upon completion
. of all other reclamation requirements. [Operator] agrees to establish the [rame of Trust] by executing a Post-
Mining Treatment Tfust [Partics]')ation] -Agreement with [name of financial . institution] which conforms with the
Department’s nsodel trust agreement. {If the operator is executing a Participation Agreement with, e.g., the Clean
Streams Foundation, this paragraph should refer to execution of Participation Agreement by the operator.}
T. The parties have discussed the need to obtain accurate and timely information on the costs.of
operating and maintaining the Treatment Systems in order to maintain the proper amount of financial assurance. |
U The pariies have agreed to use the formulas set forth below to calculate the present valoe of the
[name of Trusf]. The partles agree that the present value of the fully-funded {name of Trust} for the dlscharges

covered by this Consent Order and Agreement is $ _ {Insert total trust ﬁmd amount. } Thls sum

constitutes the current present value of the estimated future operation and maintenance costs for the Treatment

System, and the current oreseot value of the estimated future recapita!izetion cos.ts for the Treatment System. _ The
 parties have also agreed to ose the information and ﬁgures'whioh will be provided by the Accounting reql_lired By
- Paragraph 4 to recalculafe and adjust the amount of fhe [ndme ofTrust] as described in Paragraphs 8 aod 10 -Ioelosv. _

{f a payment schedule has been agreed upon, th:s pamgraph should include a descnptton of the pames .

agreement to a payment schedule ana' refer to paragraph 6. b. }

ORDER

After full and complete negotlatlon of all matters set forth in this Conseut Order and Agreement and upon .




mutual exchange of covenants contained herein, the parties intending to be legally bound, it is hereby ORDERED by

the Department and AGREED to by [Operator] as follows:

1 This Consent Order and Agreement is an Order of the Department authorized and issued pursuant
to Sections 5 and 610 of the Clean Streams Law, 35 P.S. §§ 691.5 and 691.610; Section 4.3 of the Surface Mining
Act, 52 P.S. § 1396.4c; Sections 3.1 and 9 of the Coal Refuse Disposal Act, 52 P.S. §§ 30.53a and 30.59;-Section 9
of the Subsidence Act, 52 P.S. § 1409.9, and Section 1917-A of the Administrative Code, 71 P.S. § 510-17. The
failure of [Operator] to comply with any term or condition of this Consent Order and Agreetnent shall subject
[Operator] to all penalties and remedies provided by those statutes for failing to comply .with an order of the
Department.

2. Findings

a. [Operator] agrees that the findings in Paragraphs A through __ are true and correct and,
in any tnatter or proceeding involving [Operator] and the Department, [Operator] shall not challenge the accuracy
or validity of these findings.

. b. = The parties do not authorize any other persons to use the ﬁndings in this Consent Order

: and Agreement in any matter or preceeding.

3. Definitions
a Accounting. The accounting required by Paragraph 4 of this Agreement.
b. Actual Treatment Cost.  The average of three consecutive years of the costs and

-expenses of treatment, calculated by using the Accountings for those three years.

c. Annual Amnversarv Date. Thn'ty (30) days after the last day of [Operator’s] fiscal year

ot thirty (30) days after the last day of any fiscal year whlch {Operator] may adopt in the fature. {T?;zs is the
preferred anniversary date. A Jess preferential option t.t the‘,annual recurrence of the month and day that thi.t |
: c;n;em Order and Agreement is executed.} | R o | | |
| d Calculated Treatment Cost The pro;ected future annual cost of treatrnent, based on the.. '-

- Actual Treatment Cost, compounded at three and one tenth percent (3.1%) annually

e, Camtal Improvement Account The sub acceunt within the Trust that is prnnanly used to




finance anticipated and periodic capital expenditures for the Treatment Systems.

f.  Distribution Payment. The Trustee’s disbursement of money from the Trust made at the

written direction of the Department to a person and in an amount specified by the Department and as provided by
this Consent Order and Agreement.
g Formula. The equation used to calculate the Present Value of the future operation

and maintenance (“O&M”) of the Treatment Systems. The equation is:

PV = (AE-ID+ A
where: PV = Present Value of the O&M Costs
A = Current Actual Treatment Cost
E = Expected annual earnings/Interest Rate (assumed to be % or._ )*
I = Inflation Rate (assumed to be 3.1% or .031)

* {The expected annual earnings of the trust will depend on the trust’s investment parameters, including
the amount of the trustee’s fee. The Department will consider a fairly aggressive investment strategy consisting of
up to 80% stocks and 20% bonds, however the operator can select a more conservative investment strategy. The
trustee’s fee schedule must be negotiated by the operator. The rate of return used to caleulate a trust amount is
determined as part of the negotiation process for the COA and accompanying Trust Agreement.}

h. Primary Basis Valuation. 100% of the present value of the future cost of treatment as
determined by the Formula.
i Primary Target Valuation. [typically 116%] percent of the present value of the future cost

| of treatment as determined by the Formula, _
)3 Primary Trust Account. The sub-account within the Trust that is primarily used to |
finance annual operating and maintenance costs of the Treatment Systems.
k. Primary Trust Valuation. The cash, cash equnfalents investments at market value of
. "mvestments and the face amount of surety bond currently held by the Trust in the anary Trust Account.
o 4. Anmual Tteatmcnt Costs; Records; Factors; Accounting
a. [Opemior] s.l.l.all keep accurate ﬁnanc.ial.t'ecords of all the costs and expenses of annual o
_' treatment for each year. The vanous cost factors fail mto several general categories, mcludmg, but not lumted t0:
'Reagent Polymer Electrical; Sludge Removal Labor, mcludmg beneﬁts Malntenance SampImg, Overhead and
7. .Mlscellaneous The mdmdual item shall be tracked and reported for each general category |

b. '_ {Operator] shall keep separate records for each of the followmg Treatment Systems : _. .




c [Operator} shall provide an annual accounting of the costs and expenses of annual
treatment to the Department on or before the 90 day following the last day of the fiscal yeat for which the
Accounting is being provided. The Accounting shall cover the period beginning on [date] and continuing through
-{date] of each year, or other fiscal year as [Operator] may adopt for its corporate finances in the future, and shall be -
in accordance with Generally Accepted Accounting Principles. The Accounting shall be accompanied by an
afﬁda\tit of the treasurer or other corporate officer responsible for the financial affairs of [Operator] and by the
President of [Operator] attesting to the completeness and accuracy .of the records of the costs and expenses of
annual treatment as reported in the Accounting.

d, [Operator]’s obligation te keep records and provide the Accounting shall continue for the
period durmg which [Operator] is operating the Treatment Systems

€. In the event of a dispute about the costs and expenses of treatment incurred by
[Operator], [Operator] shall bear the burden of proving the accuracy and completeness of the Accounting and the |
records upon which the Accounting is based. A Special Report prepared under Generally Accepted Accounting
‘Principles as to the treatment costs incurred by [Operator], prepared by an independent licensed public or certified
public accountant, shall satisfy [Operator]’s burden of proof as to any of -these matters.

: S, Treatment Trust

a, fOperator] sﬁall establish an irrevocable trust to be known as the [name of Operator].
Treatment'Trust by executing a Post-Mining Treatment Trust Agreement with [name of financial Iinstz'tution].- The-
[name of Trusf) shall secure [Operator’s] obligation to treat the [name of discharges coverect’ by the COA], including
its legai obligation to operate and maintain the Treatment Systems in. perpetuity or until water treatment is no longer |
necessery. The [name of Trust) shait also secure the [Operato} ’s]' obligation to provide 'ﬁnancial resources to the

IV Department and the citizens of the Commonwealth sufﬁc1ent to operate and maintain the Treatment Systems and to
treat the mine dramage in perpetuity in the event [Operator] becomes unable or unwilling to meet these obligations.
The [name of Trust] shall provxde for the demolition of treatrnent faclhtles and reclamatlon of the treatment site .
should treatment no longer be needed The agreement estabhshmg the [name of Trust] is attached as EXhlblt F

b _ [Operator] shall establish w1th1n the [name of Trust] two sub-accounts (1) a sub-account

demgnated as the Prlmary Trust Account and, (11) a sub-account de51gnated as the Capltal Improvement Aecount




c. Upon 30 days prior notice to the Department, [Operator] may post an appropriate bond
or bonds with the Department, in the amount determilted by the Department in accordatlce with applicable bonding
retluirements, in ortier to guarantee [Operator’s] obligation to treat or abate the [name of discharges covered by the
COA], and [Operator] may subsequently petition the Department to terminate the [name of Trust]. Upon termination
of the Trust following the posting of sufficient bonds to guarantee the [Operator’s] ebligation, the Department shall.
direct the Trustee to distribute any residuum, less final trust admirﬁstration expenses of the Trlistee, to the Settlor in

accordance with Articles 4 and 12 of the Post-Mining Discharge Treatment Trust Agreement attached as Exhibit F.

6. Funding of the Primary Trust Account
a. Initial Payment to the Prlmyx Trust Account: Upon its execution of this Consent Order
and Agreement, [Operator] shall deposit an amount of $ into the Primary Trust Account. This

sum constitutes the current present value of the amount necessary to fully fund the Treatment Trust, and includes the
current present value of the future operation and maintenance of the Treatment System{s) and the current amount

needed to finance anticipated and periodic capital expenditures for the Treatment System(s).

b. [Ongoing Payments to the Primary Tmst Account:]

{This paragraph should be inserted only if a payment schedulefor Sfully funding the trust has been
negotiated with the operator. If the operator will deposit the amount necessary to Sully ﬁmd the trust pursuont to
paragraph 6 a, this paragraph should be deleted } 7 _

C. [Surety Bonds as part of the Corpus of the Primary Trust Accoﬁht: Upotl its execution
of this Consent Order and Agreement, [Operator] shall delisfer to the Trustee a fully executed rider to the surety
bond [describe st;r_ety bonds by surety company, amount, and instrument number) previousiy posted for [name of
._ mine site] as tiescribed in Paragraph G. The rider shall be on a form prescriia'ed and fumished by_the Department. ]

{ ﬁtts Jgsiara‘s_,rrapl't should be_ utilized if any surety bonds posted for the mine site are to be made part of the

Treatmeat Trust corpus. If no surety bonds will be made part of the trust corpus, a deseription of how any posted

surety bonds w:ll be handled should be mcluded eg., that the bonds wzll be released in whole oF in part upon the -

trust bemg ﬁzlLv ﬁmded or the bonds w:ll be forfezted A descrtpt:on Qf how any collateral bonds will be handled '.

may also need to be included, }

{[f Ho surety bonds wzll be made part of the treatment trust and the surety bondls wzll be released Upon ) .




Junding of the trust, then model paragraphs 7.b, 7.d, 7.¢, 9.a, 9.4, 9.¢, and 11.a may be deleted because they will be

" unnecessary.}

7. Annual Distribution or Contribution Payments — frimary Trust Account
a. All calculations under this Paragraph shall be based on values as determined on the
Aﬁnual Anniversary Date.
| b, If the Primary Trust Valuation does not inelude the vaiue of surety bonds, then

Distribution Payments shall be made according to paragraph 7.c. Otherwise, Distribution Payments shall be made
according to Paragraph 7.d. and e.

c. | If at the end of any year the Primary Trust Valuation is greater than the Primary Target
Valuation, then a Distribution Payment shall be made to [Operator]. The amount of such Distribution Payment will
be equal to the difference laetween the Primary Trust Valuation and the Primary Target Valuation, or equal‘to the
Calculated Treatment Cost, whichever is less. This amount is depicted graphically at Peint 1, 2 and 3 on Exhibit C.

d. If at the end of any year the Primary Trust Valuation is greater than the Primary Target
Valuation, then a Distribution Paynaent shall be made to EOperato’r] in the form of a surety bohti reduction of the
surety bond(s) identified in Paragrai)h 6.c. This amount is depicted graphically at Point 1 on Exhibit C. Such

surety bond reduction shall be in an_amdunt-determined by the following formula:

BR %(( 1+RoR) (TR - B)+ B) - (1.03(TV))

Where: BR = girety bond reduction
- B = surety bond amount
RoR = assumed net rate of return or effective rate of return
vV = Primmary Target Valuation
TR = Primary Trust Valuation
~e. . Inthe year the final bond is released, if the Primary Trust Valuation after the final surety

bond release remains greater than the newly calculated Primary Target Valuation, then an additioual Distribution
.Paymeut shall be made under paragraph e | o

f _ If the Prlmary Trust Valuatlon is less than or equal to the Pr]mary Target Valuatlon but
- greater than or equal to the anary Basns Valuatlon than no Dlstnbutlon Payment shall be made and no addltloual _

- contnbutlon shali be requu‘ed Th.lS prov1510n is deplcted graphlcaily as Pomt 4 on Exhlblt C.
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8 If the Primary Trust Valuation is less than the Primary Basis Valuation, then [Operator]
shall make an additional contribution into the Primary Trust Account in an amount equal to the difference between
the Primary Basis Valuation and the Primary Trust Valuation, or in an amount equcl to the Celculated Treattnent
Cost, whichever is less except as provided in Paragraph 13.a. This amount is depicted graphically as points 5 & 6
on Exhibit C. {When a payment schedule is being utilized pursuant to paragraph ‘6. b, add. the following sentence:
“This provision does not apply until [Operotor] has fulﬁlled' its obligations to make ongoing payments under
paraigraph 6.b.7} |

8. Adjustments to the Primary Target Valuation for Deviations Between Actual Treatment Cost and
Calcutated Treatment Cost

a. All calculations under this paragraph shall be based on values as determined on the
Annual Anniversary Date and before .any Distribution Payment. |
b ' If the Actual Treatment Cost for any year is greater than or equal to ftypically 110%)
percent or less than or eqbal to [typically 90%] percent of the Calculated Treatment Cost, tbe Department will
caleulate a new Primary Basis Valuation using the Formula and the newly determined Actual Treatment Cost. A
new Primary Target Valuation will then be determined by calculating [typically 116%)] percent of.tbe.new_ Primary
Basis Valuation. Exhibit D is a graphical depiction of the adjustment. -
9. Distribution Payments for Adjustments to the Primary Target Valuation
a. = Ifthe Primary Trust Valuation does not include the value of pledged snrety bonds, then
Distribution Payments shall be made accordiné to paragraph 9.c. Otherwise, Distribution Payments shall be made
“according to paragraph 9, d
b. It the newly calculated Primary Target Valuation wh1ch has been adjusted under
Paragraph 8. above is greater than the Prlmary Trust Valuation, no dlstnbutlon payment shall be.made_under this
|  paragraph. | | | R | : PR
| C. ._ If the newly calculated Prunary Target Valuation which has been adjusted under
" Paragraph 8. above is based on a reduced Actual Treatment Cost, and the Prnnary Trust Valuat1on is greater than the
newly calculated anary Target Valuatmn then a DiStI'lblltIOll Payment sha]l be made to [Ogeratorz The amount
of such Dlstrxbutlon Payment w111 be equaI to the percent change in Actual Treatment Cost t1mes the Prm"lary Trust

Valuatlon or in'an amount equal to the dlfference between the Pm:nary Trust Valuation and the newly calculated E
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Primary Target Valuation, whichever is less. The amount of such Distribution Payment shall be determined by the
following formulas:
DP =TR (1 —(new ATC/ prior ATC))

Or
DP=TR-new TV

Where: DP = Distribution Payment
TR = Primary Trust Valuation
TV = Primary Target Valuation

ATC = Actual Treatment Cost
d. If the newly calculated Primary Target Valuatiou which has been adjusted under
paragraph 8. above is based on reduced Actual Treatment Cost, apd the Primary Trust Valuation is greater than the
néwly calculated Primary Target Valuation, than a distribution payment shall be made to [Operator] in the form of a

surety bond reduction. Such bond reduction shall be in an amount determined by the following formula:

BR =((1+RoR) (TR - B)+ B) - (1.03(TV))

Where: BR = gurety bond reduction
RoR = assumed net rate of refurn or effective rate of return
TV = Primary Target Valuation '
. TR = Primary Trust Valuation
B = surety bond amount
€. In the year the final surety bond is released, if the Primary Trust Valuation after the final

surety bond release remains greater than the newly calculated Primary Target Valuation, then an’ additional
Distribution Payment shall be made under Paragraph 9.c.
10. Capital Imptoverrtent Account |
Y _. Assets of the Capital Impr_orement Account may be commingled with assets of _the_
anary Trust Account for purposes of invesﬁnen_t, but must be accouuted for atid reported separately asif they are
assets of a scperate and .distil.mt fund. {Note thot paragraph 5.b establishes the.tuvo sub-accounts—Primary.T raust
- Account and Capttal Improvement Account. And paragraph 6 requires the operator to fund the trust with the Sully-
funded amount, wk:ch mcludes both the current present value of the future O&M and the current amount needed to.
f nance anttctpated pertodtc eapital expendttures Le., the capttal zmprovement account money The total amount all .

- goes into the Przmmjy T rust Account because the trustee can commtngle the ﬁmds for purposes of mvestment the -

_Capztal Improvement Account is merely accounted for tracked and reported separateb: So, there is no need 10 o




actually require an initial separate deposit of money into the Capital Improvement subaccount as long as the fully-
Junded amount is properly calculated }

b. The required balance in the Capital Improvement Account has been determined by use of
the AMDTreat Recapitalization tool based on the following methodology: For each planned capital replacement
ae_tivity, the current cost and the projected year of replacement, .are determined. The future cost of each replacement.
activity is calculated by compounding the present cost at a rate of 3.1% annually. The year in .which each
replacement activity will be needed is projected based on typical component life cycles. Assuming a net rate of
return on investment of [ %], {insert trust’s net rate of return, typically 8.43%} the initial amount of the Capital
Improvement Account must be sufficient to cover all anticipated expenditures for capital replacement acti\(iﬁes fora
75-year period.

| c. A schedule for the Capital Imt)rovernent Account balance and projected capital '
expenditures is made a part of this agreement as Exhibit E. The required balance in the Capital Improvement -
Account may be recalcnlated on an annual basis or each time a Distribution Payment is contemplated under
Paragraph 12. Such recalculation shall be deermed an amendment to Exlribit E and this Consent Order and
Agreement and shall be used in making all future. calculatlons involving the Capltal Improvement Account, |
11. Transfer of Funds to the Capltal Improvement Account

a. - The provisions of this Paragraph do not apply if the Primary Trust Valuation mcludes the

g _value of surety bonds.
. b. If the i’rimary Trust Valuation after any Distribution Payment under paragraph 7 above is
greater than the Prirnary Target Valuation, then a transfer of funds to the Capital Improvement Account shall be
. made if the current balance in the_ Capital Improvement Account is less than the required baiance for the enrrent year
- '. as indicated on Exhibit E. The,amount of euch transfer will Be equal to the difference between the required batance
i .. and the current balance, or in an amount equal to the difference’ between the Primary Trust Vaiuatlon and the
Prnnary Target Valuatlon ‘whichever is Iess L

12.° 3 'Distribution Payments from the 'Capital Imp_rovement Account .

ca A d]StI'lbuthIl payment shall be made to {Operator] any trme a pIanned capltal replacement _ )

I 1s made as mdlcated on Exhrblt E The capltai replacement and mamtenance act1v1t1es shall be made as needed g
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which may be sooner or later than the projected time. The amount of the Distribution Payment shall be equal to the-

calculated cost of_the Capital Improvement as indicated on Exhibit E, or in an amount equal to the difference between
the current balance in the Capital Improvement Account and the required balance after the capital improvement
Distribution Payment, whichever is less.

b. Each time a Distribution Payment from the Capital Improvement At:count is
. contemplated under this Paragraph or Paragraph 13 below, the required balance in the Capital Improvenlent Account
must be recalculated to determine the required balance after the proposed Distribution Payment, and to determine the
lappropriate Distribution Payment.

3. Miscellaneous Distribution Payments from the Primary Trust Account and the Capltal
Improvement Account

If the Primary Trust Valuation exceeds the Primary Target Valuation in the Primary Trust Account, or if

the balance in the Capital Improvement Account exceeds the required balance as indicated on Exhibit E, then snch
_surplus funds may be used for the following purposes:

| a Surplus funds in the Capital Improvement Account shall be transferred to the Primary
+Trust Account to reduce or completely satisfy [Operator’s] obligation to make a contribution payment under

) 'Peragraph.’i.g. This amount is depicted graphically at Point 5 on Exhibit C. However,-the amount of surplus funds

transferred to the Primary Trust Account may exceed [Operator’s] obligation under patagraph 7.g. if additional -

funds are needed so that the Primary Trust Valuation equals the Prlmary Basis Valuation. This amount is depicted
graphically at Point 6 on Exhibit C.

b. Surplus funds-in the Capital Improvement Account or lthe Primary Trust Account may be

- used by [Operator] to pay for unantlclpated capital expendltures of ant1c1pated capltal expendltures that exceed the

. alculated cost of the capltai lmprovement as mdlcated on EXhlblt E

c. Surplus funds in the Capital Improvement Account or the Prunary Trust Account may be

'used by [Operator] to ﬁnance impEementation of a new treatment technology, provided the application of such

". treatment technology is ﬁrst approved by the Departrnent

d. - Surplus funds in the Capltal Improvement Account or the ana;y Trust Account may be

. used by [Operator] to nnplement remed1atlon or abatement actmtles to reduce or. ehmmate the dlscharge or. to .

7 lmprove the quahty of the dlscharge prov1ded the Department ﬁrst approves such act1v1t1es '




14, Real and Personal Property
{1f needed, explain how real and personal property, (e.g., easements and right of ways), indispensable for
continued treatment of the discharges wa'll be handled in the event the Operator enters bankruptcy or ceases to exist. .
This may need to be done in order to ensure the treatment Jacilities and the real property on which the treatment
system is situated will not be sold and will continue to be available to the Department and trustee at no charge. For
example, title to the real property ean be conveyed to the trust at the time the CO&A is executed. Personal property
-must take into account the continued use of the treatment system, which will need to be retained by the operator
during its continued exz‘steﬁce. The COA could convey the treatment system hardware to the trust in exchange for a
$1.00 and a license to continue to use the treatment system property for as long as the operator continues to treat
the discharge.] |
15. | Public Liability Insurance
a. [Operator] shall maintain in effect public liability insurance coverage for the operation,
- maintenance, improvement and all other activities associated with the Treatment Systems and the real and personal
preperty which is identified in the Post Mining Treatment Trust Agreement as part of the trust principal. [Operator]
: shall,also. provide fire damage insurance in the amount of $ ' . {Determine appropriate amount based
.o_n facilz'tiés in question; the fire insurance may not be necessary if the trearmeﬁt Jacility poses little or no fire ris_k.}
:' The.Trustee and the Commonwealth of Pennsylvania shall be listed as additional insureds on the policy.
b. In addition to the requirements of Paragraph 15.a. the public liability insurance shall be
vﬁitten on an occurrence basis and shall provide bodily injury and property damage coverage in the minimum
. amounts of $500,000 per person and $1,000, 000 Per OCCuITence. ' The i insurance shall mclude a rider requlrmg the :

insurer. to notlfy the Department thu'ty days prlor to substantive changes bemg made to the pohcy or pnor to,

termmatlon or fallure to renew. Proof of insurance shall consist of a certlﬁcate of insurance ﬁled annually withthe -

.Department which certifies [Operator] has a pubhc hablhty insurance pohcy in force meetmg the requirements of N
thls Paragraph -

'7 _16. ,. Annual Requlrements

"a;_ - . The partles w111 meet on or before the thlrtieth day followmg dehvery to the Deparlment of the'f_ RN

Accountmg of each year (1) to review and dlscuss the Accountmg for the then completed fiscal year; (11) to: S e
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review the effectiveness of the Treatment Systems and any change in the fiscal year; (iii) to resolve any issues
which arise as a result of that change or the performance of the [rame of Trusf]; (iv) to calculate, recalculate or
adjust the size of the Primary Target Valuation, the Calculated Treatment Cost, and distribution payments from or
additional payments into the [ncrme of Trust]; and, (v) to address any other issues that may concern this Consent
Order and Agreement or its implementation. |

b. The Operator shall provide annually to the Department, on forms furnished by the Department,
the infonnation required by 25 Pa. Code §§ 86.62(b} and (¢) _(relating to identification of interests).

17. [Operator]’s Contmumg Obligation

Neither [Operator]’s agreement to fund the [name of Trust] nor the fuall or partlal funding of the [name of
Trust], nor the exhaustion of the [name of Trust] shall in any way limit [Operator]’s obligation to operate the
Treatment Slystems and to treat the discharge(s) covered by thie Consent Order and Agreement in a manner wnich
_ meets the effluent limitations described in Paragraph K above. Furthermore, exhaustion of the [rame of Trust] shall
" not excuse [Operatbr] ﬁorn [Operator]’s obligation to adequately treat or to abate the discharges.

18. Stipulated Civil Penalties

a. In the event [Operator] fails to comply in a tim_ely manner with any term or orovision.of
this Consent Order and Agreement, [Operator] shall be in violation of this Consent Order and Agreement and, in -
addition to other applicable remedi_eé, shall pay a civil penalty in the emount of $100.00 per day for each violation.
b. Stipuleted civil penalty p.ayments. shall be payable monthl)r, on orrbefore the fifteenth day
of each succeeding month, and shall be forwarded to:
District Mining Manager
Department of Environmental Protection

District Mining Office -
{Address] - .

C. Any payment under this paragraph shall nelther walve [Operatar] s duty to meet its -

obhgatlons under this Consent Order and Agreement nor preclude the Department from cormnencmg an actlon to

, compel [Operator s] comphance wrth the terms and condltlons of thrs Consent Order and Agreement The payment o

resoives only [Operator s] lrahrhty for civil penaltles arlsmg ﬁ'om the v1olat10n of thls Consent Order and‘ o
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Agreement for which the payment is made.

d. Stipulated civil penalties shall be due automatically and without notice.

19. Additional Remedies

a. In the event [Operator] fails to comply with any provision of this Consent Order and
Agreement, the Departrnent may, in addition to the remedies prescribed herein, pursue any remedy available for a
violation of an order of the Department, including an action to enforce -this Consent Order and Agreement.

b. In the event [Operator] defaults on the obligations of this Consent Order and Agreement
{Operator] will be subject to a permit block on the Department’s' compliance tracking system and the federal
Applicant Violator System and the Department wiil, in addition to any other remedy or penalty prescribed herein,
list [Operator] as a violator on the Department’s compliance tracking system and on the federal Applicant Violator
System . 7

c. The remedies provided by this Consent Order and Agreement are cnmulative and the
cxercise of one does not pl"eclude the exercise of any other. The failure of the Department to pursue any remedy
shall not be deemed to be a waiver of that remedy. The payrnent of a stipulated c.ivil penalty, however, shall
preclude any ﬁlrther assessment of civil penalt1es for the violation for which the stipulated civil penalty is paid.

20.  Reservation of nghts |

The Department reserves the'rigllt to require additional measures to achieve compliance with applicable -
law. [Operator] reserves the right to ehallenge any action which the Department may take to require those
measures. | | | |

21 Lisbility of [Operator]

[Operator] shall be hable for any violations of the Consent Order and Agreement, mcludmg those caused
by, contrlbuted fo, or allowed by its officers, agents, employees or contractors [Operator] also shall be liable for
any v1olat10n.of_ th1s Consent Order and Agreement caused by, contributed to, or allowed by 1ts SHCCeSSOrs and
i | . o Co o

B ..22.'_ ‘Transfer ofS.i.'te-s e
- _ _.'.a.', : The dut1es and obligations under thls Consent Order and Agreement shall not be ;

_ mod1ﬁed dlmmlshed tennmated .or otherw1se altered by the transfer of any legal or eqmtable interest in the




[Operator] Sites or any part thereof.

b. If {Operator] intends to transfer any legal or equitable interest in the [Operator] Sites
which is affected by this Consent Order and Agreement, [Operator] shall serve a copy of this Consent Order and
Agreernent upon the prospective transferee of the legal and equitable interest at least thirty (30) days prior to the
contemplated transfer and shall simultaneously inform the Director, District Mining Operations [address and phone
number] and the District Mining Manager identified in 9 23 of such intent,

c. The Department in its sole discretion may agree to modify or terminate [Operator];s
duties and obligations under this Consent Order and Agreement upon transfer of the [Operator] Sites. - [Operator]
waives any right that it may have to challenge the Department’s decision in this regard.

23. Correspondence with Department
All eon'espondence_with the Department concerning this Consent Order and Agreement shall be addressed
to: |

District Mining Mariager

Department of Environmental Protection

District Mining Office
[Address]

24. Cerre3pondence with {Operator]
a, All correspondence with [Operator] concerning this Consent Order and Agreement shall
be addressed to: |
. [Title]
a [Address]

_ b. [Operator.'] shell .netify the Deparﬁnent whenever there is a change in the contact person’s
name; title,-'o:n 'add_ress. ‘Service of any ndtiee or any legal process for any purpose under this Coneent Order and
Agre_elnent,' inclnding its enforeernent, may be made by mailing a eepy by first class mail to the aboVe_eddress. |

,. 25 Fo.reeMajeure'_'r o | o | e
L j‘:a._' . In the event that [Operator] is prevented from complymg in a tnnely manner w1th any :

time 11m1t lmposed in this- Consent Order and Agreement soIely because of a strlke ﬁre ﬂood, act of God, or other |
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circumstances beyontl [Operator]’s control and which [Operator], by the exercise of all reasonable diligence, is
unable to prevent, then [Operator] may petition the Department for an extension of time. An increase in the cost of
performing the obligations set forth in this Consent Order and Agreement shall not constitute circumstances beyond
[Operator]’s control. [Operator]’s economic inability to comply with any of the obligations of this Constent Order
and Agreement shall not be grounds for any extension of time.

b, [Operator] shall only be entitled to the benefits of this paragraph if it notifies .the
Department within five (5) workjrrg days by telephone and within ten (10) working days in writing of the date it
becomes aware or reasonably should have become aware of the event impeding performance. The written
submission shall include ail necessary documentation, as well as a notarized affidavit from an authorized individual
specifying the reasons for the delay, the expected duration of the delay, aﬁd the efforts which have been made and
are being made by [Operaror] to mitigate the effects of the event and to minimize the length of the delay. The initial
written submission may be supplemented tvithin ten (10) working days of its submission. [Operator]’s failure to
comply with the requirements of this paragraph speciﬁcallj and in a timely fashion shall render this paragraph 1_1ull |
and of no effect as to the particular incident fnvolved.

_ .. c. The Depérunent will decide whether to grant all or part of the extension requested on the
basis of all documentation submitted:-by [Operator] and other inforrnation available to the Depttrtment. In any
subsequent litigation, {Operator] shall have the burden of proving that the Department s refusal to grant the
" requested extension was an abuse of dlscretron based upon the mformatlon then available to it
26, Severability _

The paragraphs of this Consent Order and Agreement shall be _severable and should any part hereof be
~ declared invalid or unenforceable, the remamtter shall continue i_n.full_ferce ar;d effect between the i)érties. _
27, Entire Agreement .- | |
Thls Consent Order and Agreement shall constltute the eutlre mtegrated agreement of the partles No pnor :
or contemporaneous commumcatlons or pnor drafts shall be relevant or adnn551b1e for purposes of determmmg the
meaning 01'_ exten_t of any provisions herein in any litigation or ary other proceed__mg_.
. 28 : :: - Attorney Fees_ | - e |

The p'arties s'hal.l bear their respec_:tive attomey fees,experrseé.and-other costs in the proseelttion' or defense
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of this matter or any related matters, arising prior to execution of this Consent Order and Agreement

29. Mcdiﬁcetions

Except .as erovided in Paragraph‘IO, no changes, additions, modifications, or amendments of this Consent '
Order and Agreement shall b effective unless they are set out in writing and signed by the parties hereto.

| 30. Titles

A title used at the beginning of any paragraph of this Consent Order and Agreement may be used to aid in.
the construction ot' that paragraph, but shall not be treated as controlling.

31. Decisions under Consent Order

Except for Paragraphs ~ and ___, any decision which the Department makes under the provisions of this
Consent Order and Agreement is intended fo be neither a final action under 25 Pa. Code §1021.2, nor an
adjudication under 2 Pa. C.S. § 101. Any objection whicn {Operator] may have to the decision will be preserved
until the Department enforces this Consent Order and Agreement,

32, Successors _

Thie Consent. Order and Agreement shall be fully and cempletely binding upon any successor of
[Operator]. Fox_' purposes of this Pa.ragraph., successor _shall mean any corpotation or eniity: 1) [Operator]
consolidates with or merges into or permits .tc merge with it and [Operator] is not the surviving corporation,or

.entity; or 2) \'_vhich. acquires, by purchase 'ot' ctherwise, all or substantially all of [Operator]’s properties or assets
which include, but is not limited to, voting stock of [Operator]. Successor does not include any corporation or other
entity to which [Operator] transfers or assigns all or substantially all of its financial or non-financial liabilities.

[Operater] shall notify the Depertment, witheut delay, of any Successor as deﬂned herein and shall provide
such successor w1th a copy of this Consent Order__ end Agreement. | : |

33. bounterpart Signaturee |

The partles agree that this Consent Order and Agreement may be executed by counterpart 51gnatures

.n'ansmltted via electromc means.

IN WITNESS WHEREOF the partles hereto have caused thls Consent Order and Agreement to be -

executed by thelr duly authonzed representatlves The under51gned representatlves of [Operator] certlfy under_ o
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penalty of law, as provided by 18 Pa.C.S. § 4904, that they are authorized to execute this Consent Ordef and
Agreement on behalf of [Operator]; that [Operator] donsents to the entry of this Consent Order and Agreement asa
final ORDER of the Department; and that [Operator] hereby knowingly waives its rights to appeal this Consent
Order and Agreement and to challenge its content 6r validity, which rights may be available under Section 4 of the
Environmental Hearing Board Act, the Act of July 13, 1988, P.L. 530, No 1988-94, 35 P.S. § 7514; the
Administrative Agency Law, 2 Pa.C.S.. § 103(a) and Chapters SA and 7A; or any other provision of law. Signature

by [Operator]’s attorney certifies only that the agreement has been signed after consulting with counsel.

FOR [Operator]: ‘ : . - FOR THE COMMONWEALTH OF
: ' ' PENNSYLVANIA, DEPARTMENT OF
ENVIRONMENTAL PROTECTION:

President or Vice President . District Mining Manager
. Secretary or Treasurer - ' s . Assistant Counsel _
o [Southwest] Region OCC

Attorney for [Operator]
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