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SUBMERGED LANDS LEASE 
Lease No. B220174 

Frey Dock & Barge Inc., 
an Idaho corporation 

 
SUMMARY OF LEASE PROVISIONS: 
 
Lessor: STATE OF IDAHO 

By and through the State Board of Land Commissioners, whose administrative agency is the 
Idaho Department of Lands 
300 North 6th Street, Suite 103 
PO Box 83720 
Boise ID 83720-0050 
 

Lessee: Frey Dock & Barge Inc., an Idaho corporation 
PO Box 942 
Hayden, ID  83835 
 

Lease Term: Commencement Date:  January 1, 2021 
Expiration Date:  December 31, 2030 
 

Use of Leased 
Premises  
 
Rent: 

The Leased Premises are used as seasonal dock storage.  Use terms are more particularly 
described in Section 3, Use of Premises and Attachment C, Approved Application Plan. 
 
The annual base rent payment is due on January 1 of each year, and gross receipts rent, if any, is 
due on April 1 of the year following that in which the gross receipts were earned.   
 

Use Annual Base Rent 
Seasonal dock storage $1,500 
Total Annual Base Rent $1,500 

 

 
Legal Description 
of Leased 
Premises: 

 
See Attached Exhibit A, incorporated herein by reference. 

  
Liability 
Insurance: 

$1,000,000 Commercial General Liability and Umbrella Liability Insurance 
Property insurance 
Workers compensation and employer’s liability insurance  
 
Insurance terms are more particularly described in Section 4, Insurance. 
 

Special Terms 
and Conditions 
 

None.  

Lease Index: SUMMARY OF LEASE PROVISIONS 
LEASE PROVISIONS 
SIGNATURE PAGE 
ATTACHMENT A  –  LEGAL DESCRIPTION OF LEASED PREMISES 
ATTACHMENT B  –  SITE MAP(S) 
ATTACHMENT C  –  APPROVED APPLICATION PLAN 
ATTACHMENT D  –  YEARLY INSPECTION AND CLEAN UP REPORT 
  
 

*This Summary of Lease Provisions (“Summary”) is for convenience and ease of review only.  The 
information stated in the Summary is intended to be accurate and consistent with the contract 
terms set forth in the following Lease.  In the event any information stated in the Summary is 
inconsistent with the Lease Provisions or Attachments, the Lease Provisions and Attachments will 
control. 
 

[Remainder of Page Intentionally Left Blank] 
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LEASE PROVISIONS 
 

1. Lessor does hereby lease and demise unto Lessee, at the rate and for the use specified in Sections 2 and 3 below, 
the lands described in Attachments A and B, located on Coeur d’Alene Lake in Kootenai County, State of Idaho. 
 

2. Rent.  
 

Lessee shall pay to Lessor, as rent for the Leased Premises, the following amounts, determined and payable in the 
manner and at the time set forth herein, without abatement, offset or deduction of any kind, unless allowed by this 
Lease.  All rent shall be paid in lawful money of the United States of America forwarded to Lessor or as otherwise 
directed by Lessor in writing. 
 
A. Base Rent for Seasonal Dock Storage.  Annual base rent for seasonal dock storage shall be one thousand five 

hundred dollars ($1,500.00), due on or before January 1 of each successive year.  
 

B. Annual Base Rent Subject to Modification.  Lessor reserves the right to increase or decrease the annual base 
rent to be paid by Lessee.  The increase or decrease for each year shall be effective as of January 1 and 
payable by January 1.  Lessor shall provide Lessee written notification of any changes in the rent amount one 
hundred and eighty (180) calendar days prior to the effective date of the change. 
 

C. Accrual of Interest and Late Payment Charges.  In the event any rent or other financial obligation due by 
Lessee to Lessor under the terms of this Lease is not paid in full when due, Lessee shall also pay: 1) interest 
accruing thereon at the statutory rate of interest as provided by law until payment is made in full; and, 2) a late 
charge which shall accrue in full as of the first day of each and every calendar month of any such delinquency, 
until payment is made in full, in the amount of twenty-five dollars ($25.00) or an amount equal to one percent 
(1%) of the unpaid principal obligation(s), whichever is greater.  All payments shall be applied first to the 
payment of accrued interest and to accrued late charges, and then to the reduction of unpaid principal. There 
shall be no compounding of accrued interest or late charges.  The parties acknowledge and agree that the late 
charge described herein is a reasonable attempt to estimate and to compensate Lessor for higher 
administration costs associated with administering late payments, and is not intended as a penalty.  By 
assessing interest and late charges, Lessor does not waive any right to declare a breach, or to pursue any 
right or remedy available to Lessor by reason of such breach available at law or in equity, after the expiration 
of any applicable notice or cure period. 

 
D. Lien.  The amount of any unpaid rent and accruing late charges and interest shall be a lien in favor of Lessor 

against all of Lessee’s improvements and other property on the Leased Premises. 
 
3. Use of Premises.  

 
A. The period of use for this Lease is from October 1 of each year to June 1 of the succeeding year.  Lessee may 

not store floating encroachments prior to October 1 nor after June 1 of any year.  If weather conditions or other 
circumstances beyond Lessee’s control require deviations to this schedule, Lessee must notify Lessor in 
writing at least one week prior to the necessary deviation and must obtain advance approval from Lessor.   
 

B. This Lease is contingent upon Lessee continually maintaining and complying with the provisions contained in 
all applicable laws and rules, including, but not limited to the Rules Governing Leases on State-Owned 
Submerged Lands and Formerly Submerged Lands, IDAPA 20.03.07.000 et seq.; the Stream Channel 
Protection Act, Title 42, Chapter 38, Idaho Code; and the Stream Channel Alteration Rules, IDAPA 
37.03.07.000 et seq.  
 

C. Any change of or new use of the Leased Premises by Lessee requires Lessee’s prior written request and 
Lessor’s prior written amendment of this Lease.   

 
D. When requested by Lessor, Lessee will furnish technical information concerning the equipment located on the 

Leased Premises. 
 

E. This Lease does not convey the State's title to nor jurisdiction or management of lands lying below the natural 
or ordinary high water mark. 

 
F. Lessee’s construction and operation of the Leased Premises and any encroachments authorized under this 

Lease must follow details and specifications shown on the application, plans, and drawings provided by 
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Lessee, attached hereto as Attachment C and incorporated herein by reference. Should such information 
prove to be materially false, incomplete and/or inaccurate, or if Lessee’s construction and operation on the 
Leased Premises and encroachments are not in compliance with the application, plans and drawings or with 
any term of this Lease, Lessor may issue a notice of violation, or amend or cancel the Lease in accordance 
with IDAPA 20.03.17.060.  At any time, and prior to any modification to the application, plans, drawings or use, 
Lessee must consult with the Lessor to determine appropriate authorization.   

 
G. Lessee shall maintain the structure or work authorized herein in a good and safe condition and in accordance 

with the approved application, plans and drawings. Lessee must contact Lessor at least ten (10) days prior to 
the planned start date of any maintenance or replacement activities. 

 
H. Lessee is responsible for all work done by any contractor, subcontractor, employee or agent. Lessee shall 

provide any contractor or subcontractor with a copy of this Lease. Lessee shall ensure any contractor who 
performs the work is informed of and follows all the terms and conditions of this Lease. 

 
I. Construction barges or other watercraft may not be grounded on the lakebed for any reason and may not be 

parked in the Leased Premises for more than fourteen (14) consecutive days. 
 

J. No equipment, boats, barges or associated machinery may be allowed to create petroleum product sheen on 
the water or otherwise create a release of petroleum or petroleum products due to petroleum products 
handling, use or storage. Lessee shall maintain an adequate supply of petroleum absorbent pads. Lessee 
must ensure that the Emergency Response Team phone number, 1-800-632-8000, is readily available at all 
times. 

 
K. Lessee may not operate or allow operation of excavation equipment below the ordinary high water mark 

without prior written authorization from Lessor.  
 

L. By June 1, 2022, Lessee must remove the 5 pre-existing piling that are located between the three new piling 
and the Marina at Blackrock and any attached debris from Coeur d’Alene Lake, and dispose of such debris 
and waste an at an upland location approved in advance by Lessor and any other government entity with 
jurisdiction. No demolition debris shall be allowed to fall to the lakebed or be dragged to shore. In the event 
inert demolition debris falls into the lake, a diver shall be deployed to retrieve the material with five (5) calendar 
days. If the material is toxic or hazardous it must be immediately removed from the water. 

 
M. Lessee must ensure that foam flotation is completely encased in a manner that will maintain the structural 

integrity of the foam. The encasement must be resistant to the entry of rodents and must be replaced if 
cracked, damaged, or similarly compromised. 

 
N. It is illegal to possess or transport Quagga or Zebra mussels into or through Idaho, and to launch infested 

watercraft. Lessee must inspect used boat lifts, docks and other materials from waterbodies other than Coeur 
d’Alene Lake for invasive species and ensure that they are free from such species prior to storage or 
installation. Lessee must provide Lessor with proof of inspection by an authorized inspector prior to installing 
the used boat lifts, docks and other materials and/or placing them in the water. Prior to installation call 877-
336-8676 for decontamination.  

 
O. Construction materials must be natural or pressure treated utilizing only those preservative chemicals 

registered for the specific uses by the U.S. Environmental Protection Agency (EPA). All treated wood materials 
must be produced in compliance with "Best Management Practices (BMPs) For the Use of Treated Wood in 
Aquatic and other Sensitive Environments" issued by the Western Wood Preservers Institute (WWPI) 2012. 
Treated materials not in contact with the water must be completely dry before use near navigable waters. Use 
of Chromated Copper Arsenate (CCA) treated wood must adhere to the EPA recommendations regarding use 
of arsenate treated wood. Contact Idaho Department of Environmental Quality for information on acceptable 
treatment methods and materials. 

 
P. All construction shall meet the standards of the Uniform Building and International Fire Codes. Lessee shall 

contact the appropriate body of jurisdiction concerning these codes prior to installation. 
 

Q. If any excavation or pile driving occurs Lessor and anyone acting on Lessor’s behalf must comply with the 
provisions of the Underground Facilities Damage Prevention Law (Idaho Code Title 55, Chapter 22). The one-
call locator service number is 811. 
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R. Lessee must submit a lighting plan to Lessor prior to any dock storage or other activities pursuant to this 
Lease. The lighting plan must meet applicable United States Coast Guard and/or Kootenai County regulations 
and requirements. 

 
S. Lessee must submit a maintenance plan to Lessor prior to any dock storage and/or other activities undertaken 

pursuant to this Lease.  The maintenance plan must address the means by which Lessee will secure docks to 
piling. The plan must also include customer notification of the need to remove or secure all items on or 
attached to the dock or they risk losing them to the lakeand at least two inspections by the Lessee per winter 
season to ensure that all of the floating encroachments are secured. Inspections must be documented in 
writing with a copy to Lessor by January 1 and April 1 of each year. Lastly, boom logs must be plainly visible to 
boaters. Logs that loose buoyancy and are no longer plainly visible must be replaced in a timely manner. 

 
T. Lessee must remove floating dock debris associated with the Leased Premises or washed up on the adjacent 

shoreline by June 1 each year.  
 

U. Lessee must inspect the lakebed under the storage area annually for sunken debris associated with the 
Leased Premises, and the sunken debris removed from the lake and disposed of at an upland location in 
compliance with local, state, and federal regulations. A yearly report on when this inspection and removal 
occurs, and what is removed from the lakebed, must be submitted with the yearly rental payment. See 
Attachment D. 
 

4. Insurance.   
 

Lessee shall purchase and keep in force all insurance required by this Lease.  Any failure to comply with any of the 
terms of this Section shall be grounds for immediate cancellation of this Lease. 
 
A. Commercial General Liability and Umbrella Liability Insurance.  Lessee shall obtain, at Lessee’s expense, and 

keep in effect during the term of this Lease, Commercial General Liability Insurance and, if necessary, 
Commercial Umbrella Insurance with a combined limit of not less than One Million Dollars ($1,000,000).  Each 
annual aggregate limit shall not be less than Two Million Dollars ($2,000,000), when applicable.  The 
policy(ies) shall include personal injury and property damage resulting from the occupancy, use, and 
operations of any other activity on the Leased Premises carried on by Lessee, its assigns, agents, operators or 
contractors.  This insurance shall also include contractual liability coverage for the indemnity provided under 
this Lease.  
 

B. Property Insurance.  Lessee shall, throughout the term of this Lease and at its own expense, keep and 
maintain in full force and effect, property insurance for what is commonly referred to as “All Risk” coverage, 
excluding earthquake and flood, on Lessee’s improvements and personal property. 
 

C. Workers’ Compensation. Lessee shall maintain Workers’ Compensation Insurance and Employer’s Liability 
Insurance in accordance with Idaho law, together with all other coverages required therefor. If Lessee is 
exempt from the obligation to carry worker’s compensation in accordance with Idaho law, Lessee can provide 
proof of such exemption to Lessor. 

 
D. Additional Insured.  The liability insurance coverage required for performance of the Lease shall include the 

State of Idaho, the Board of Land Commissioners, and the Department of Lands, its officers, agents, and 
employees as additional insureds, but only with respect to Lessee’s activities (including the activities of 
Lessee’s agents, operators, employees or contractors) relating to this Lease and/or any such activities upon, 
or related to, the Leased Premises.  If the land surface and/or the improvements thereon covered by the Lease 
have been sold or leased by Lessor, then any such new owner or leaseholder of the surface rights and/or 
improvements shall also be an additional insured.  

 
E. Insurance Policy Requirements.  All policies required under this Section shall be written as primary policies 

and not contributing to or in excess of any coverage Lessor may choose to maintain.  All insurance shall be 
with insurers rated A-, VII, or better in the latest Bests Rating Guide, and be in good standing and authorized 
to do business in the State of Idaho.  There shall be no cancellation, material change, potential exhaustion of 
aggregate limits or intent not to renew insurance coverage without thirty (30) days written notice from Lessee 
and its insurer to Lessor; provided however, that if such prior advanced written notice cannot reasonably be 
provided, then Lessee shall immediately notify Lessor as soon as either becomes aware of any such 
cancellation, termination, material change, or intent not to renew.  In any event, Lessee shall immediately 
notify Lessor of any such notice of cancellation, termination, material change, or intent not to renew any policy 
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required by this Lease and shall deliver to Lessor a copy of any such notice upon receipt thereof from any 
insurer. 
 

F. Proof of Insurance.  Prior to taking occupancy or commencing operations or construction, and at least annually 
thereafter, Lessee shall furnish Lessor with a certificate of insurance executed by a representative of each 
insurer duly authorized to bind coverage, together with a copy of any applicable policy and policy endorsement 
showing compliance with all insurance requirements set forth herein including evidencing Lessor as additional 
insured.  Lessee shall provide certified copies of all insurance policies required above within fifteen (15) days 
of Lessor's written request for certified copies.  Failure of Lessor to demand such certificate or other evidence 
of full compliance with these insurance requirements or failure of Lessor to identify a deficiency from evidence 
that is provided shall not be construed as a waiver of Lessee's obligation to maintain such insurance. 
 

G. No Limitation of Liability.  By requiring insurance herein, Lessor does not represent that coverage and limits 
will necessarily be adequate to protect Lessee, and such coverage and limits shall not be deemed as a 
limitation on Lessee’s liability pursuant to this Lease.  

 
5. Lease Term and Renewal Conditions.  
 

A. Lessor grants to Lessee the option to renew this Lease for a term of ten (10) years or as determined by Lessor 
commencing upon the expiration of the original Lease or subsequent Leases, provided that Lessee shall 
submit an application for renewal by April 30 of the year of expiration of the Lease.  Lessee understands and 
agrees that Lessor has the sole discretion relating to the terms and conditions offered in any renewed lease 
and understands and agrees that the terms and conditions in a renewed lease may be materially different than 
this Lease. 

 
B. Lessee will not be eligible for a lease renewal unless the following conditions have been met: 

 
i. All rent due has been paid in full; 

 
ii. Lessee has complied with all provisions of this Lease and fully and faithfully performed all obligations 

herein.   
 

6. Sublease, Assignment, Mortgage, Lien and Encumbrance. 
 

A. No Sublease or Assignment Without Consent.  Lessee shall not sublease all or any part of the Leased 
Premises, or sublease all or any part of Lessee’s improvements, or assign this Lease, or subject Lessee’s 
improvements or Lessee’s leasehold interest in this Lease to a mortgage or deed of trust or otherwise 
encumber without first obtaining the written consent of Lessor, which consent may be withheld in Lessor’s sole 
discretion.  All non-state-owned improvements are currently and shall remain in the name of the Lessee 
throughout the term of this Lease, unless otherwise provided herein. 
 

B. No Liens or Encumbrances.  Lessee has no authority to and shall not place or allow a lien upon or otherwise 
encumber state land or state-owned improvements.  Lessee shall not place or allow a lien or otherwise 
encumber Lessee’s leasehold interest or Lessee-owned improvements without the prior written consent by 
Lessor. 
 

C. Necessary Forms.  Any request for approval of a sublease, assignment, mortgage, or deed of trust must be in 
writing, on forms provided by Lessor and accompanied by the processing fee established by Lessor.  Any 
attempt by Lessee to sublease Lessee’s interest in all or any part of the land, Lessee’s leasehold interest, or 
all or any part of Lessee’s improvements, or to assign this Lease, or to subject Lessee’s improvements or 
Lessee’s leasehold interest in this Lease to a mortgage or deed of trust without the prior written consent of 
Lessor shall be void and shall constitute a default of this Lease.   
 

D. Good Standing Required.  No request for Lessor’s approval of any assignment, sublease or mortgage will be 
considered unless all rent due, late payment fees, and interest have been paid in full, and Lessee is in good 
standing under the terms of the Lease.  
 

E. Sublease, Assignment, Mortgage and Encumbrance Subject to Terms.  Any sublease, assignment, mortgage, 
or encumbrance shall be subject to all of the terms and provisions of this Lease and shall be terminated and of 
no further force or effect if this Lease is cancelled for any reason.  
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F. Specific Transaction Only.  Any consent by Lessor herein contained or hereafter given to any act, sublease, 
assignment, mortgage, pledge, or encumbrance shall be held to apply only to the specific transaction hereby 
or thereby approved.   
 

G. Proof of Assignment.  In cases of assignment due to the sale of Lessee’s interest, Lessee must provide to 
Lessor one copy of the purchase agreement or contract of sale signed and acknowledged by the buyer 
(Assignee) and seller (Assignor), together with true and correct copies of all assignment documents.  In the 
case of assignment without a sale, appropriate transfer documentation must be provided to Lessor 
establishing that the Lease should be assigned. This may include, but not be limited to, a deed and bill of sale 
from Lessee indicating the transfer of the Lease and Lessee-owned improvements as a gift; a divorce decree; 
or a copy of a probate order. Lessor may require additional proof as necessary. Title to Lessee’s 
improvements (all non-state-owned improvements) must be in the same name as Lessee. 
 

H. Upon Lessor’s prior written approval, Lessee may sublease all or part of the Leased Premises; provided that 
each such sublease shall be subject to all terms of this Lease, including termination of Lessee’s interest under 
this Lease.  Any such sublease shall be subject to and subordinate to the rights of Lessor under this Lease, 
and any such sublease shall include, but not be limited to, the following: 
 
i. No sublease shall relieve Lessee of its responsibility to pay rents, fees, interest and any charges due, and 

perform all of its obligations under this Lease. 
 

ii. The term of the sublease may not exceed the term of this Lease. 
 

iii. Lessor is not liable for acts or omissions of Lessee.  
 

iv. Sublessee will abide by all terms of this Lease.   
 

v. Lessor is not liable for pre-payment, security deposits or other pre-paid charges made to Lessee by 
sublessees should this Lease be cancelled. 

 
Lessor may, in its sole discretion, impose additional requirements as a condition of approving the sublease 
request. 

 
7. Lessee's Compliance with Applicable Laws and Rules. 

 
A. Full Compliance.  Lessee's use of the Leased Premises and all improvements constructed thereon, shall fully 

comply with all statutes, ordinances, rules, regulations, and laws of applicable federal, state, and local 
governmental authorities.  Lessee shall comply with all applicable rules and regulations and standards 
currently in effect or hereafter adopted by Lessor. 

 
B. No Waste or Nuisance.  Lessee shall not use the Leased Premises in any manner that would constitute waste, 

nor shall Lessee allow the same to be committed thereon.  Lessee shall not do anything or allow any action 
which will create a nuisance or a danger to persons or property.   

 
C. Noxious Weeds and Invasive Species.  It is understood and agreed that Lessee shall take measures to control 

noxious weeds within the Leased Premises in accordance with Title 22, Chapter 24, Idaho Code and rules 
promulgated thereunder.  Lessee shall also comply with the requirements of the Idaho Invasive Species Act of 
2008, Title 22, Chapter 19, Idaho Code and rules promulgated thereunder.  Lessee shall cooperate with 
applicable federal, state and local agencies or entities authorized to undertake programs for control and/or 
eradication of noxious weeds and invasive species.  Failure to comply with those laws and rules will be 
considered a breach of this Lease and shall be considered a default pursuant to Section 16 herein. 

 
8. Environmental, Safety, and Sanitary Requirements. 
 

A. Sanitary Requirements.  Lessee shall at all times keep the Leased Premises in a clean and sanitary condition, 
free of trash, noxious weeds, garbage and litter, so that the Leased Premises is maintained in as nearly natural 
state as possible.  Lessee shall not dispose of sewage except in conformity with applicable federal, state, and 
local laws, rules and regulations pertinent to Lessee's use.  Lessee shall store and dispose of all trash and 
garbage in conformity with all applicable federal, state, and local laws, rules and regulations.  Lessee is 
responsible for all costs associated with sewage, garbage, and litter disposal. 
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B. Fire and Safety Regulations.  Lessee shall comply with all applicable state laws and the rules of the 
Department of Lands for fire protection and prevention of fire.  Lessee agrees to keep the Leased Premises 
free from fire hazards. Lessee is prohibited from burning garbage or household trash.  The burning of wood or 
other debris requires the prior written permission of Lessor and any burning must comply with applicable 
federal, state, or local law, regulation, rule, or ordinance. 

 
C. No Hazardous Materials.  Lessee shall neither use nor permit upon the Leased Premises the use, placement, 

transport or disposal of any hazardous waste or any other substance that is or is suspected to be a hazardous 
substance or material except in compliance with all applicable federal, state and local laws, rules, regulations 
and ordinances.  Lessee shall be responsible, at its own expense, for removing or taking other appropriate 
remedial action regarding such wastes, substances, or materials which Lessee may cause to be introduced, in 
accordance with applicable federal, state, and local laws, rules, regulations, and ordinances. 

 
9. No Warranty of Suitability. 
 

A. No Warranty.  Lessee acknowledges that neither Lessor, nor any agent or designee of Lessor, has made any 
representation or warranty with respect to the Leased Premises or concerning the suitability of the Leased 
Premises for the uses intended by Lessee.  Lessee acknowledges that it has accepted the Leased Premises in 
"AS IS CONDITION," and accepts liability for its condition.  

 
B. Quiet Enjoyment.  Lessor agrees that Lessee, upon payment of the rent and full performance of the terms and 

conditions of this Lease, may quietly have, hold, and enjoy the Leased Premises during the term hereof. 
 
10. Payment of Taxes and Assessments. 
 

On or before any due dates, Lessee agrees to pay any and all real or personal property taxes, assessment or fees 
that may be assessed or levied by a governmental authority asserting such authority over the Leased Premises or 
its improvements.  Lessee shall make such payment directly to the taxing authority and hold Lessor harmless from 
any claim or assessment. 

 
11. Construction and Improvements. 

 
A. Construction of Improvements.  Lessee may construct improvements upon the Leased Premises under limited 

circumstances in accordance with the following: 
 
i. Lessee must first obtain the prior written consent of Lessor.  

 
ii. Lessee must furnish a complete set of construction plans and an accurate plot plan of all proposed 

improvements contemplated by Lessee and submit those plans and drawings to Lessor.   
 
iii. After the construction plans and plot plan have been approved in writing by Lessor, construction of the 

improvements must be in full compliance with all conditions under this Lease and any plans submitted to 
Lessor, and shall be in compliance with all applicable federal, state and local laws, rules and regulations.  

 
B. Treatment of Facilities and Improvements. Upon Lease Expiration without renewal, or upon cancellation of the 

Lease for any reason: 
 
i. Lessor may, in its sole discretion, require Lessee to remove all non-state-owned facilities improvements 

placed upon the Leased Premises, and to require Lessee to restore the Leased Premises to its natural or 
previous condition, all at Lessee's sole cost and expense. 

 
ii. Lessor may, in its sole discretion, enter the Leased Premises and remove any of the non-state-owned 

improvements, or otherwise dispose of such improvements, and to restore the Leased Premises to its 
natural or previous condition, and charge the cost of removal and/or disposal and restoration to Lessee.   

 
iii. Lessee shall also be responsible for all collection costs, including legal fees and interest.   
 
iv. Lessor reserves the right, in its sole discretion, to purchase any of the approved improvements from 

Lessee at appraised value.   
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v. Upon expiration, cancellation, or default of the Lease, Lessor will provide Lessee with a specific, date, not 
to exceed six months from the date of expiration, cancellation, or default, by which Lessee must remove 
any and all non-Lessor owned facilities and improvements.  Failure to remove any and all non-Lessor-
owned facilities and improvements by the set date shall be deemed a trespass.  If removal of Lessee’s 
improvements has not occurred by the set date, then all rights, title and interest of Lessee to any of the 
improvements shall, upon thirty (30) days written notice to Lessee or at a date determined at the sole 
discretion of Lessor, but not less than thirty (30) days, be deemed to transfer or revert to the State of 
Idaho, and shall be considered abandoned in place by Lessee.  

 
12. Relations of the Parties. 
 

Lessee is not an officer, employee, or agent of Lessor.  Lessee covenants that it will satisfy and hold Lessor 
harmless against any claim, lien, judgment, or encumbrance filed or made against the Leased Premises, Lessee’s 
leasehold interest in the Lease, Lessor-owned improvements, or Lessee’s improvements, at Lessee’s sole and 
separate cost or expense. 
 

13. Indemnification. 
 

A. Lessee will indemnify, defend, and save harmless Lessor, the State of Idaho, and their officers, agents and 
employees from and against any liability, claims, damages, debts, demands, losses, costs, expenses, actions, 
obligations, settlements, judgments for damages, or injury to persons or property including, but not limited to, 
reasonable attorneys' fees and costs caused by or arising out of the use or occupation of the Leased Premises 
by Lessee, or Lessee’s agents, officers or employees, or any person’s failure to comply with any applicable 
state, federal, or local laws, statutes, rules, or regulations.  
 

B. Upon receipt of Lessor’s tender of indemnity and defense, Lessee shall immediately take all reasonable 
actions necessary, including, but not limited to, providing a legal defense for Lessor, to begin fulfilling its 
obligation to indemnify, defend, and save harmless Lessor.  Lessee’s indemnification and defense liabilities 
described herein shall apply regardless of any allegations that a claim or suit is attributable in whole or in part 
to any act or omission of Lessor under this Agreement.  However, if it is determined by a final judgment that 
Lessor’s negligent act or omission is the sole proximate cause of a suit or claim, Lessor shall not be entitled to 
indemnification from Lessee with respect to such suit or claim, and Lessor, in its discretion, may reimburse 
Lessee for reasonable defense costs attributable to the defense provided by any Special Deputy Attorney 
General appointed pursuant to Section 13.C. 
 

C. Any legal defense provided by Lessee to Lessor under this Section must be free of any conflicts of interest, 
even if retention of separate legal counsel for Lessor is necessary.  Any attorney appointed to represent 
Lessor must first qualify as and be appointed by the Attorney General of the State of Idaho as a Special 
Deputy Attorney General pursuant to Idaho Code §§ 67-1401(13) and 67-1409(1). 

 
14. Inspection and Audit Rights. 
 

A. Inspection by Lessor.  Lessee shall permit Lessor or Lessor's authorized agent or designee to enter and 
inspect the Leased Premises and any improvements therein or thereupon at any reasonable time. 

 
B. Audit Rights.  Lessor shall have the right to audit, in such a manner, and at all reasonable times as it deems 

appropriate, all activities of Lessee arising in the course of its operation under this Lease.  Lessee must 
maintain its books, records, documents, and other evidence of accounting in accordance with generally 
accepted accounting principles so as to properly and accurately reflect its business.  At Lessor’s sole 
discretion, an audit of Lessee’s books or the supporting tax documents that have been filed with the Internal 
Revenue Service or the State Sales Tax Report may be performed by a Certified Public Accountant or an 
agent of Lessor.  If an audit of gross receipts shows a discrepancy of ten percent (10%) or more, then Lessee 
shall pay to Lessor any additional rental owed, and the entire cost of the audit, within thirty (30) days of notice 
to Lessee. 

 
15. Reservations by Lessor.   
 
 Lessor expressly reserves and excepts the following rights from the Lease: 

 
A. To enter upon the Leased Premises, or any portion thereof, during the term of the Lease for any purpose, 

including inspecting the Leased Premises or any improvements. 



 
Submerged Land Lease B220174 Page 9 of 16 LEASE PROVISIONS 
  IDLRPP0006 (03/21) 

 
B. All timber rights, rights for oil and gas, geothermal rights, mineral rights, easements and rights-of-way, fee title 

to the Leased Premises, and title to all appurtenances and improvements placed thereon by Lessor. 
 
C. The right to grant easements over the Leased Premises, providing said easements do not conflict in a material 

way with the approved improvements installed, maintained or operated by Lessee upon the Leased Premises. 
 
D. The right to require that changes be made to the sanitation or other facilities for the protection of public health, 

safety or preservation of the Leased Premises. 
 
E. The right to issue leases for exploration and development of oil, gas, geothermal and mineral resources or any 

other lease, so long as such other use does not materially interfere with the authorized use under this Lease. 
 
F. To reserve, as its sole property, any and all water from any source arising on state land and to hold the water 

rights for any beneficial use that may develop as a result of this Lease. 
 
G. Right of ingress and egress over, under, through and across the Leased Premises for itself and its assigns. 

 
16. Lessee's Default. 
 

A. Lessee's breach of any of the terms of this Lease is a default and is a basis for cancellation of the Lease.  
Lessor shall provide Lessee written notice of the breach or violation and, if applicable, the corrective action 
required of Lessee.  The notice shall specify the reasonable time to make a correction or cure the violation or 
breach.  If the corrective action or cure is not taken within the specified time or does not occur, then Lessor 
may cancel the Lease effective on the date specified in the written cancellation notice; provided however, that 
the notice shall be provided to Lessee no later than thirty (30) calendar days prior to the effective date of such 
cancellation. 

 
B. Lessee agrees to relinquish possession of the Leased Premises upon any cancellation of the Lease for any 

reason.  
 

C. In addition to the rights and remedies specifically granted to Lessor under this Lease, Lessor shall have such 
other rights and remedies as against Lessee as may be available at law or in equity, and Lessor’s pursuit of 
any particular remedy for breach or default shall not, in and of itself, constitute a waiver or relinquishment of 
any other available claim of Lessor against Lessee.   

 
17. Notices. 
 

A. All notice(s), including, but not limited to, a change in address, given in connection with the Lease shall 
reference the Lease number, shall be in writing and shall be delivered either by hand or by regular United 
States Mail to Lessor at the address listed in the Summary of Lease Provisions, and to Lessee at the address 
listed in Summary of Lease Provisions.   

 
B. Any notice or correspondence mailed to Lessee at the last identified address shall be deemed effective 

delivery.  It is Lessee’s duty to notify Lessor, in writing, of any change in Lessee’s mailing address. 
 

18. Waiver. 
 

The waiver by Lessor of any breach of any term, covenant, or condition of this Lease shall not be deemed to be a 
waiver of any past, present, or future breach of the same or any other term, covenant, or condition of this Lease.  
The acceptance of rent by Lessor hereunder shall not be construed to be a waiver of any term of this Lease or 
breach thereof.  No payment by Lessee of a lesser amount than shall be due according to the terms of this Lease 
shall be deemed or construed to be other than a partial payment on account of the most recent rent due, nor shall 
any endorsement or statement of any check or letter accompanying any payment be deemed to create an accord 
and satisfaction. 
 

19. Attorneys' Fees and Costs. 
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In the event either party initiates a legal proceeding of any kind instituted under this Lease or to obtain 
performance of any kind under this Lease, the prevailing party shall be awarded such additional sums as the court 
may adjudge for reasonable attorney's fees (including fees from the Office of the Attorney General of the State of 
Idaho) and to pay all costs and disbursements incurred in such proceeding, including, but not limited to, 
accountants' fees and fees of appraisers or other experts. 

 
20. Officials, Agents and Employees Not Personally Liable. 
 

In no event shall any official, officer, employee or agent of the State be in any way personally liable or responsible 
for any covenant or obligation contained in this Lease, express or implied, nor for any statement, representation or 
warranty made in connection herewith. 
 

21. Miscellaneous. 
 

A. Modification.  This Lease, excluding the rent adjustments, may be modified only by the prior written consent of 
the authorized representatives of Lessor and Lessee. 

 
B. Complete Statement of Terms.  No other understanding, whether oral or written, whether made prior to or 

contemporaneously with this Lease, shall be deemed to enlarge, limit, or otherwise effect the operation of this 
Lease. 

 
C. Lessee's Non-Discrimination.  Lessee shall not discriminate against any person because of race, creed, 

religion, color, sex, national origin or disability. 
 
D. Paragraph Headings.  The paragraph headings, titles, and captions used in this Lease are not to be construed 

as interpretations of the text but are inserted for convenience and reference only. 
 
E. Entire Agreement.  This Lease contains the entire agreement between the parties as of the date concerning 

the subject matter hereof and supersedes all prior agreements.  The execution of this Lease has not been 
induced by either party, or any agent of either party, by representations, promises, or undertakings whatsoever 
between the respective parties concerning this Lease except those which are expressly contained herein. 

 
F. Governing Law and Forum.  This Lease shall be construed in accordance with and governed by the laws of the 

State of Idaho, and the parties consent to the jurisdiction of Idaho State Courts located in Ada County in the 
event of any dispute with respect to this Lease. 

 
G. Binding on Heirs and Successors.  It is understood and agreed that all terms, covenants, and conditions hereof 

shall be binding upon the approved subleases, approved assignees and Lessee's heirs or successors-in-
interest. 

 
H. Severability.  In the event any provision of this Lease shall be held invalid or unenforceable according to law, 

for any reason whatsoever, then the validity, legality or enforceability of the remaining provisions shall not in 
any way be affected or impaired.  

 
I. License/Authorizations.  Lessee shall be responsible for paying any fees for any license or authorizations that 

may be required from other entities as required in the course of doing business as it relates to this Lease. 
 

[Remainder of page intentionally left blank]
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LESSOR SIGNATURES 

 
IN WITNESS WHEREOF, the Lessor has executed this instrument as set forth below. 
 
     STATE BOARD OF LAND COMMISSIONERS 
 
            
     President of the State Board of Land Commissioners 
     and Governor of the State of Idaho 
Countersigned: 
 
      
Secretary of the State of Idaho 
 
      
Director of the Idaho Department of Lands 
 
STATE OF IDAHO ) 
   )ss. 
COUNTY OF ADA ) 
 
 On this ___ day of ___________, 202__, before me, a Notary Public in and for said State, personally appeared BRAD 
LITTLE, as the President of the State Board of Land Commissioners and Governor of the State of Idaho, that executed the within 
instrument, and acknowledged to me that he executed the same as said President and Governor, and that the State Board of Land 
Commissioners and the State of Idaho executed the same. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and seal on the day and year last above written. 
 
             
 (seal)     Notary Public for State of Idaho 
      My Commission Expires:      
 
STATE OF IDAHO ) 
   )ss. 
COUNTY OF ADA ) 
 
 On this ___ day of ___________, 202__, before me, a Notary Public in and for said State, personally appeared 
LAWERENCE E. DENNEY, as Secretary of the State of Idaho, that executed the within instrument, and acknowledged to me that he 
executed the within instrument as said Secretary of State and that the State Board of Land Commissioners and the State of Idaho 
executed the same. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and seal on the day and year last above written. 
 
             
 (seal)     Notary Public for State of Idaho 
      My Commission Expires:      
 
STATE OF IDAHO ) 
   )ss. 
COUNTY OF ADA ) 
 
 On this ___ day of ___________, 202__, before me, a Notary Public in and for said State, personally appeared DUSTIN T. 
MILLER, the Director of the Idaho Department of Lands and Secretary of the State Board of Land Commissioners, and 
acknowledged to me that he executed the within instrument as said Director and Secretary, and that the State Board of Land 
Commissioners and the State of Idaho executed the same. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and seal on the day and year last above written. 
 
             
 (seal)     Notary Public for State of Idaho 
      My Commission Expires:      
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LESSEE SIGNATURE(S) 
 
 

     Frey Dock & Barge Inc., 
     an Idaho corporation 
 

Dated:            
     Thomas E. Frey, President 
 

STATE OF      )                  
                                            )ss. 
COUNTY OF    ) 
 

 On this ______ day of _________________, in the year 2021, before me a notary public, in and for said 
state, personally appeared Thomas E. Frey, known or identified to me to be the president of Frey Dock & Barge 
Inc., an Idaho corporation that executed the instrument or the person who executed the instrument on behalf of said 
limited liability company, and acknowledged to me that such company executed the same. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed by official seal on the day and year first 
above written. 
 

             
      Notary Public 
(seal)      Residing at:       
      My Commission Expires:     
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ATTACHMENT A 
 

LEGAL DESCRIPTION OF LEASED PREMISES 
 
 
 

Instrument 
Number  Township Range Section 

Legal 
Description County Endowment Acres 

Navigable 
Water 
Name 

B220174 48N 04W 18 

Bed of 
Coeur 

d'Alene 
Lake, 

Rockford 
Bay, adj to 
Gov Lot 2 Kootenai ND 1.5 

Coeur 
d'Alene 
Lake 
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ATTACHMENT B 

 
MAP(S) 

 

163’ 

400’ 
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ATTACHMENT C 
 

Approved Application Plan 
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ATTACHMENT D 
 

B220174 Yearly Inspection and Clean Up Report 
 

Date of Lessee’s Storage Area Lakebed Inspection   
 
General Description of Debris Observed on Lakebed under Storage Area 
 
      
 
      
 
      
 
      
 
      
 
      
 
Date of Debris Removal   
 
Where Debris Was Disposed of        
 
      
 
 
     Frey Dock & Barge Inc., 
     an Idaho corporation 
 

Dated:            
     Thomas E. Frey, President 
 

STATE OF      )                  
                                            )ss. 
COUNTY OF    ) 
 

 On this ______ day of _________________, in the year 2021, before me a notary public, in and for said state, 
personally appeared Thomas E. Frey, known or identified to me to be the President of Frey Dock & Barge Inc., an 
Idaho corporation that executed the instrument or the person who executed the instrument on behalf of said 
corporation, and acknowledged to me that such company executed the same. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed by official seal on the day and year first 
above written. 
 

             
      Notary Public 
(seal)      Residing at:       
      My Commission Expires:     
 
 
 
Please return to IDL with yearly rental payment. 

 



Mrruenlts, Puslrc TRUsr, Ot nruo Gns Dlvrsrorrr
RESOURCE PROTECTION & ASSISTANCE BUREAU

300 N. 6th Street Suite 703
PO Box 83720
Boise, lD 83720-0050
Phone (208) 334-0200
Fax (208) 334-3698

Dusrrru T. MrLLcR, DrRrcroR
EQUAL OPPoRTUNITY EMPLoYER

Srarr Boano oF LAND Corururssrorurns
Brod Little, Governor

Lowerence E. Denney, Secretary of State
Lowrence G. Wasden, Attorney Generol

Brandon D Woolf, Stote Controller
Sherri Ybarra, Sup't of Public lnstruction

Memorandum

Date: September 29, 2O2I

To: Dustin T. Miller, Director

From: Eric Wilson, Resource Protection and Assistance Bureau Chief

Question:

Shall the ldaho Department of Lands ("lDL") approve Frey Dock & Barge lnc.'s application for Submerged
Land Lease B22OL74?

t.

Background

A. ProceduralBackground

Previously, IDL issued a Notice of Noncompliance to Frey Dock & Barge lnc. (Frey)dated April20,2020
due to winter dock storage in Rockford Bay on Coeur d'Alene Lake in violation of encroachment permit
L-95-S-3436 and without a submerged lands lease. This notice is attached as Exhibit 1. Frey submitted an

encroachment application on September 28, 2020 and supplemental information on November 20,

2020. All of Frey's application is combined into Exhibit 2. A public hearing on the application was

scheduled for December 9,2020, but was stayed due to a hearing decision on a similar application
submitted by North ldaho Maritime. The Frey application was then dismissed.

The North ldaho Maritime application was the result of similar Notice of Noncompliance for their winter
dock storage in Cougar Bay on Coeur d'Alene Lake. On December 3,2020,|D1 Director Dustin Miller
issued a Final Order denying North ldaho Maritime's encroachment permit application for the Cougar

Bay winter dock storage. The Final Order adopted the Preliminary Order's Factual and Procedural

Background and Conclusions of Law dated November 2,2O2O (L-95-S-5884 Order). (Both Orders are

attached hereto as Exhibit 3 and incorporated herein by reference). The lack of littoral rights to support
the encroachment permit application was cited as a reason for denying the encroachment permit (L-95-

5-5884 Order, Conclusions of Law B on pgs. L7-19l,. The Preliminary Order also expressed concurrence

with IDL's analysis and conclusions, and stated, "The Hearing Coordinator would encourage IDL to
evaluate any submerged lands lease application with the same or similar scope of the current
encroachment permit Application, the same way IDL evaluated the encroachment permit Application."
(L-95-S-5884 Order, Conclusions of Law C.4 on p.211.

Following the L-95-S-5884 Order for North ldaho Maritime and dismissal of Frey's application for
encroachment permit L-95-S-3436, IDL instructed Frey to apply for a submerged lands lease to resolve

their Notice of Noncompliance for winter dock storage in Rockford Bay. On July 8,2O2L,lDL received an

application for a submerged land lease from Frey. The application is attached hereto as Exhibit 4 and
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incorporated herein by reference. ln this application, Frey seeks to lease approximately one and one-
half (1.5) acres in Rockford Bay on Coeur d'Alene Lake for winter dock storage.

B. Winter Dock Storage Generally

Winter dock storage is an issue on many lakes. A review of professional recommendations for dock
storage in several states and Canadian provinces is found as Exhibit 5 hereto. ln general, the
recommendation for floating or non-permanent pier docks is removal during the winter months, if
possible, to prevent damage from lowered lake levels, ice build-up, and the effects of wind or water
currents. The combination of wind or water currents with ice or rocks on the lakebed or shore is

particularly damaging. When removal is not possible, the recommendation is to remove all ladders,

ramps, and other peripheral attachments and let the dock float freely in a protected cove while tied
loosely to a secure tree or rock. Anchor chains should also be given some slack so the dock can float
more freely.

Many docks in ldaho still use cedar logs for flotation due to the ready supply from local timberlands.
Winter removal of cedar log float docks from the water is simply not feasible. Docks with more modern
flotation such as encased foam or poly-floats are lighter and might be easier to remove for winter
storage, but dock construction in ldaho rarely uses segmented docks that can easily be disassembled

and removed by hand orwith equipment. Where sandy beaches are present, like many locations around
Priest Lake, ldaho, dock owners will often drag their floating dock partially up on the beach to minimize
ice and wind effects. Lakes with more rocky shorelines such as Pend Oreille, Coeur d'Alene, and Hayden

do not provide many options for this type of winter dock removal. Winter dock storage on Coeur

d'Alene Lake is needed because of the effects of wind and ice and winter water levels that drop up to
eight feet. Rec 5:40. Several marine contractors on these lakes, including Frey, offer a service to collect
docks in the fall, tow them to a sheltered bay, and store them for the winter. ln the spring the docks are
towed back and reinstalled. Northern ldaho appears to be the only place where this is a common
practice.

C. Past Rockford Bay Dock Storage

Rockford Bay has been used for dock storage over many decades. This upper part of the bay is sheltered
from the winds, is already a no wake zone, and has deep water. Rec 47:01. lce may form in the bay but it
does not get pushed from the wind. Rec 4:53. ltem 16 on Page 2 of Exhibit 2 states that winter dock

storage has occurred since the L960's. Lisa Armstrong submitted comments last year dated October 15,

2020 on behalf of the Rockford Bay Property Owners & Residents during the comment period for permit
L-95-S-3436. This is attached as Exhibit 6. lncluded in these comments were a historical photo that
shows dock storage east of the Marina at Blackrock and against the north shore. Rec 20:00 and Exhibit
5, page 34. No date is given for this photo, but a search for the photo indicates it was from 1968. Exhibit
7. The lease application stated that the company started storing docks here in the late 1940s. Exhibit 4,

page 5. Frey stated that dock storage started in 1956. Rec 0:20. Encroachment permit L-95-S-3436 was

issued to Timothy D. Reeves for one year of dock storage in 1989, with the requirement that a lease be

obtained. Exhibit 5, pages 1L to 14. No lease was ever obtained and the permit apparently expired in
1990. Exhibit 1 and Rec 21:05. Permit L-95-S-3436 was for a 60' x 200' winter dock storage area

immediately east of the Marina at Blackrock and along the shoreline. Exhibit 6, pages 11 and 14. Page 5

of Exhibit 4 states that dock storage has been done under a state-provided permit, but the permit is not
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in Frey's name. This permit is still in Mr. Reeves' name, but it was purchased as part of the company

about 28 years ago. Rec 2:15.

Some snapshots of storage activity in Rockford Bay are shown in Exhibit 8 via fifteen (15) aerial images

from 1998 through 2020. The original permit area east of the Marina at Blackrock has been occupied by

several single-family docks since at least 1998 and has not been used for winter dock storage. Exhibit 8,

page 1. Frey stated that he has never used the work area along the shore shown in encroachment
permit L-95-S-3436. Rec 3:13. The area south of the Marina at Blackrock in the middle of the bay has

apparently been used for winter dock storage since at least 1998. Exhibit 8, page 1. Frey purchased the
business in 1994 from Jim and Colleen Chase. Exhibit 2, pages 9 and 10. This makes a total of twenty
seven (27) years of winter dock storage for Frey.

Docks or a work barge can be seen before, during, or after the winter dock storage season during most
years. Docks are present during the storage season on pages 5, 10, and 1-1 of Exhibit 8. Docks are

present after the storage season in pages L,2,4,6, and 12 of Exhibit 8. Docks are present before the
storage season in pages 3,7,8, and 9 of Exhibit 8. Frey denied that year round storage occurred when
specifically asked about it. Rec 9:00.

A barge is present in pages I,5,8,9,10, LL,13, and 15 of Exhibit 8. Frey stated that he does park a

barge in the storage area but it is not related to winter dock storage. Rec 9:10. He does not think barge
parking is a commercial use of the lake because they just drop their spud and park. Rec 10:10. Frey

stated that barge parking in Rockford Bay has been occurring off and on for twenty five (25) years. Rec

9:25. They only have one (1) barge on Coeur d'Alene Lake, HDB Marine has three (3), Murphy Maritime
has two (2), and North ldaho Maritime has three (3) (Rec 58:38). These other operators may also park

their barge in Rockford Bay. Rec 55:27. Each barge has a spud they lowerto keep anchored and they do

not tie up to piling. Rec 55:15 and 57:23. Frey also stated the spuds are lit on top (Rec 57:38), but at
least one comment was received regarding improper lighting of the barge, crane, and tugboat. Exhibit 6,

page 2. Lisa Armstrong stated that barges, cranes, tugs are present all year. Rec 18:1"5. One barge stays

more than it is gone, and other dock builders also park there. Rec 26:30 and 26:44. Fran deTar stated

that two cranes on barges were parked from May 7 and on into summer during 2020. Rec 29:34.
Maureen deTar provided a photo of the two barges. Exhibit 9, page 3. Cary Williams stated that year

long dock storage and barges are common, and definitely a commercial use of the bay. Rec 42:26.

Frey stated that log booms were in place for at least 30 years and were used by the prior owner, Jim

Chase. Rec 1:35. They are currently used to keep things from floating into the Marina at Blackrock. Rec

53:45. Log booms are visible in all images from 2005 to 2020. They may be present in the 1998 and 2004

images, but the resolution is not sufficient to identify log booms with any certainty. Page 13 of Exhibit 6

shows the west end of the log boom detached and trailing off to the northwest. Fran deTar stated that
log booms have broken free in the past and swung out into the bay. Rec 30:39. Vonda Long also

mentioned that the log booms are a hazard. Rec 35:40. Lisa Armstrong refers to a "mooring line" which
is the log boom, and she describes it as a hazard when it is untethered or broken. Exhibit 5, page 2.

Five or six pilings have been installed in the bay. Rec 11:42. Mr. Chase apparently placed one or more of
the original pilings south of the Marina at Blackrock. Rec 48:10. These pilings are located in the middle of
the bay between the Marina at Blackrock and the south shore of the bay. Exhibit 8. Frey stated that the
five pilings in the middle of the bay were on the original L-95-S-3436 permit and the area near the shore
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and east of the marina was a work area. Rec 0:48 and 3:55. The permit, however, only mentions "a

surface area 60' x2OO'for dock storage". The drawing submitted for the L-95-S-3436 permit clearly

shows the 60' x 200' area east of the marina. lt does show four pilings south of the marina, but they are

not labeled, and they are not included in the permit. The marina is also shown in the drawing, as is a

public boat ramp and another dock between the marina and the storage area. None of these other
features in the drawing are mentioned in the permit except forthe 60'x 200' storage area.

Three new pilings were driven in September of 2OL9 approximately 100 feet south of the existing pilings.

Rec 20:28, 39:20, and 1:01:52; pages 2 and 29, Exhibit 6; and pages L3-L4, Exhibit 8. Frey stated that
John Magnuson, owner of the adjacent Marina at Blackrock, requested that the dock storage be moved

farther south away from his Blackrock marina. The existing dock storage area also had water depth

issues. Rec 1:01:52. Some of the old pilings may have been removed as stated on page 2 of ExhibitS, but
pages 1-3-15, Exhibit 8 suggest that some old pilings remain. Fran deTar stated that some pilings have

tipped and may not be visible but are still navigational hazards. Rec 30:28 and 30:59.

Approximately fifty (50) customers have been served by this winter dock storage location. Rec 1:21 and

12:12. Frey prefers to collect docks for storage when the lake is down about 1 to 1.5 feet from ordinary

levels so that most of the docks are still floating. The usual storage season is approximately October 1st

to late May depending on water levels and spring runoff. Rec 7:02. Customers are charged 5425 each for
winter dock storage, depending on the size of the dock. Rec 11:03. ln addition to the storage, this

includes removing the ramp and any jet ski port, and other towing preparations, towing the dock to and

from storage, and reinstallation of the dock. Rec 11:15. Frey's website advertises free dock storage for a

year with the purchase of a dock. Exhibit 10.

Some unauthorized disposalof otherdockstakes place in Rockford Bay, but lessthan occursatthe
Hayden Lake dock storage location. Rec 12:32. One comment was received objecting to dock

construction in the storage area, Exhibit 6, page 2.

D. Potential Remedies for Noncompliance lssues

Encroachment permit L-95-S-3436 was for a 60' x 200' winter dock storage area immediately east of the
Rockford Bay Marina and along the shoreline. Exhibit 6, pages 'l,Lto L4. That permit expired in 1990. The

location shown in that permit is now occupied by several single-family docks and has not been used for
winter dock storage since at least 1994. This contradicts the statement in item 16 on Page 2 of Exhibit 2

"My Company and the previous owners of the company have been storing docks in this same location

since the early 1960s and have been permitted in that areas since l-989." The area south of Rockford Bay

Marina in the middle of the bay has been used for dock storage since at least L994. ln October 2019 IDL

became aware that three (3) new pilings were installed in the winter dock storage area. These piling are

unpermitted encroachments, and ldaho Code 5 58-1308 and 1309 provide remedies for IDL to address

unpermitted encroachments. The use of those piling for commercial purposes requires a submerged

lands lease, and ldaho Code S 58-1203(1) and IDAPA 20.03.t7 provide remedies for IDL to address lease

related violations. More specifically:

A. ldaho Code 5 58-1308(1) allows for injunctive relief due to encroachments without a permit.

B. ldaho Code S 58-1303(1) allows for a 52,500 civil penalty for violations of ldaho Code $ 58-

13.
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C. ldaho Code S 58-1308(2) allows for an additional civil penalty of either 510,000 or 51,000
per day for violations that cause harm to water quality, fisheries, or other public trust
values. lf the piling were used for 27 years, that is a total of 9,855 days. This suggests a civil

penalty of up to 59,855,000 is allowable under statute.
D. ldaho Code S 58-1303(3) allows for recovery of expenses incurred by the state in enforcing

the chapter, or in enforcing or terminating any nuisance, source of environmental

degradation, cause of sickness or health hazard. Several IDL and Attorney General staff have

been working on this issue in Rockford Bay for over a year. Dozens of hours would be a

conservative estimate with an overall cost of 57,000 or more.

E. ldaho Code S 58-1309 allows the Board to recommend to a court that the responsible party

undertake restoration of the lake. This could include removal of all unauthorized

encroachments such as piling and log booms.

F. ldaho Code 5 58-1203(1) grants the Board the authority to "approve, modify or reject all

activities involving the alienation or encumbrance of the beds of navigable waters in

accordance with the public trust doctrine."

il.
Analysis of Frey Lease Application

The Frey lease application is Exhibit 4 hereto. lt proposes a winter dock storage area, but does not

specify the size or exact location. The 2020 application for encroachment permit L-95-S-3436 included a

drawing of a storage area I4O' x 4OO' on page 6 and describes a storage area 'J.4O' x 40O' , or 1.3 acres, on

page 13. Exhibit 2. The application then shows a storage area measuring L2O' x 400', or 1-.1- acres, on

pages 15 and 16. Exhibit 2. Pages 10 and 11 of Exhibit 8 suggest that the actual area used is almost two
(2) acres, with the long dimension approximately parallel to the north shore of Rockford Bay and the

Marina at Blackrock. All of these dimensions exceed the 60'x 200'winter dock storage area in the 1989

permit for L-95-S-3436. Exhibit 5, pages L1 and 14. Since the historic use exceeds the size shown in

Exhibit 2, the number of stored docks is not anticipated to change, and the size was not specified in the

lease application, a size of 1.5 acres is assumed for the requested lease.

The location of the proposed storage area is presumablyadjacentto and south of the new pilingand log

boom location shown on pages L3 to 15 of Exhibit 8. Page 16 of Exhibit 2 shows a location 200 feet

south of the Marina at Blackrock on the east end of the storage area,250 feet south of the Marina at

Blackrock on the west end of the storage area,327 feet northeast of the Woodland Park community

dock, and 206 feet north of the nearest single family dock. Assuming the north boundary of the storage

area is the existing log boom and the storage area is approximately 1"40 feet wide, the actual distances

as measured in aerial imagery is 275 feet south of the Marina at Blackrock on the east end of the storage

area, 320 feet south of the Marina at Blackrock on the west end of the storage area,24O feet east of the

Woodland Park community dock, and L20 feet north of the nearest single family dock. Exhibit 8, page

15. This is further from the Marina at Blackrock and closer to the south shore docks than shown in

Exhibit 2.

Frey proposes to use the existing piling to secure the stored docks. This presumably means the new

piling installed in 2019 and shown on pages 13 to 15 of Exhibit 8 with the log booms attached and

adjacent to the barge. Concrete blocks cannot be used in this location due to the muddy lake bottom
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that would swallow the blocks and prevent seasonal detachment of buoys. Rec 13:46. Docks would be

attached by rope at 4 points, and a cable would encircle the perimeter of the stored docks. Exhibit 4,

page 5, Rec 1:30. All storage activity would be outside the line of navigability. Water depths at full pool

are 20 feet on the east end of the storage area, and L4 feet on the west end. Water depths at low water
are t2 feet on the east end ofthe storage area, and 6 feet on the west end. Exhibit 2, page 6.

Fran deTar suggested that Cougar Bay may be a better location for winter dock storage due to the larger

bay and smaller number of residents. Rec28:42. Fran deTar stated some concerns with the new storage

location being closer to the Woodland swimming area and concentrating the boat traffic in a smaller

area. Rec 31:55. Vonda Long stated that barge storage is not compatible in this busy bay. Rec 36:28.

Cary Williams stated that the common year round dock and barge storage is not aesthetic. Rec 42:30.

A. Pertinent Legal Principles

At statehood, ldaho took title to the beds and banks of navigable waters below the ordinary high water
mark, pursuant to the equal footing doctrine. However,

ldaho obtained that title subject to a public trust, which "preserves the public's right of
use in such land, and, as a result, restricts the state's ability to alienate any of its public

trust land." Mesenbrink v. Hosterman, 147 ldaho 408, 4tO,zLO P.3d 515, 518 (2009)
(quoting ldoho Forest lndus., flnc. v. Hoyden Lake Wotershed lmprovement Dist.,'J.I2
ldaho 512, 5t6,733P.2d733,737 (I987ll (internalquotation marks omitted and

bracketed material added). The PTD traditionally protected the public's right to
navigation, but has since expanded to protect fish and wildlife habitation, recreation,
aesthetic beauty, and water quality. ldaho Forest lndus.,1"1-2 ldaho at 516, 733 P.2d at
737.

Newton v. MJK/BJK, LLC, 167 ldaho 236, 242, 469 P.3d 23,29 (2020l,. See also Title 58, Chapter 12, ldaho

Code.

Cary Williams stated that Rockford Bay might be within the Coeur d'Alene reservation and therefore the
lakebed in this area is not owned by the State of ldaho. Rec 40:12. An examination of the tribal

boundary indicates that the tribal boundary follows the shoreline in Rockford Bay and Windy Bay to the

south, and therefore the state of ldaho does own the lakebed in Rockford Bay. Exhibit 11. Because the
state owns the bed and banks of Coeur d'Alene Lake in Rockford Bay below the OHWM, including the

area that Frey proposes to use for dock storage, IDL has authority to issue a submerged lands lease.

When considering whether to issue a submerged lands lease, and the terms and conditions that should

be included with any such lease, IDL applies the Rules Governing Leases on State-Owned Submerged

Lands and Formerly Submerged Lands, IDAPA 20.03.17.00O et seq. ("Submerged Leasing Rules"). IDL

further relies on guidance from the ldaho Supreme Court in the case of Kootenoi Env'l Alliance v.

Ponhandle Yocht Club, Inc., tOS ldaho 622, 626, 671, P.2d 1085, 1089 (1983) . (KEAI.ln that case, the

Court used a two-part test to determine the validity of a permit, lease or other encumbrance upon

public trust property: "One, is the grant in aid of navigation, commerce, or other trust purposes, and

two, does it substantially impair the public interest in the lands and waters remaining?"(KEA, citing

lllinois C.R. Co. v. lllinois,146 U.S. 387 , 460 (1892)).
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The proposed use in the lease application will be evaluated using the two-part test enunciated in KEA,

with the second part of the test applied using the public trust doctrine values.

B. Winter Dock Storage Area

Frey's proposed winter dock storage would be a commercial use of a navigable waterway -Coeur
d'Alene Lake. A need for winter dock storage is demonstrated by the twenty seven (27) years Frey has

conducted winter storage at this location, and the thirty (30) or more years his predecessor did before

him. Several letters of support were received in support of the 2020 encroachment permit application.
Winter dock storage at this location does appear to meet the public trust purposes of navigation and/or
commerce, and satisfies the first criteria outlined in KEA.

The issue of impairment of the public interest is more difficult to judge. Several comments and photos

document ongoing issues related to unauthorized piling, loose and half-sunk log booms, constricted
boat traffic, and year round usage for dock and barge storage. Only one comment mentioned the stored

docks breaking free. Exhibit 6, page 2. With the appropriate lease terms in place and resolution of
twenty seven (27) years of unpermitted and unleased usage, winter dock storage does not appear to
present a substantial impairment to the public trust values. As to the specific public trust doctrine
factors:

1. Navigation

Docks are navigational encroachments and having a location to safely store them during the winter
months enhances navigation. Wind and ice are likely to break up docks that are left on some parts of
Coeur d'Alene Lake over the winter. Storing them prevents this break up and the resulting dock debris.

Several neighbors and members of the public expressed concern about the unpermitted piling, log

booms, barges, and all year storage restricting navigation at the back of Rockford Bay. lmproper lighting
and mostly sunk boom logs are often cited as hazards.

Concerns were also expressed about the high amount of boat usage getting squeezed by the dock

storage area between the Marina at Blackrock and the Woodland Park community dock. This issue has

worsened for the Woodland Park users due to the new piling placed 1"00 feet farther south in 2019.

Docksand barges have also been stored outside of the winterstorage season in the past. Rec l-8:15,

Exhibit 8.

The dock storage occurs primarily from October to early May as described in the application. Boat use

during this time is much reduced from summertime levels, so the overall impact on public navigation is
small. The storage area is beyond the line of navigation (Exhibit 4) and the Woodland Shores users can

go north around the proposed storage area instead of between the storage area and the south shore.

Exhibit 8, page 15. Clean up and removal of unused piling would benefit navigation by removing these

hazards. More lighting is needed to improve navigation as proposed on page 5 of Exhibit 4.(see Lease,

section 3.S). More maintenance of the log boom is also needed to ensure visibility. (see Lease, section

3.T). Summertime dock storage was not included in the lease application, and would not be allowed

under the lease. Dock construction can and should occur at the location where the new dock will be

installed, and should not be conducted in the winter dock storage area.
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Barge storage or parking is a more difficult issue. Frey stated that the barge anchors itself with a spud

and is unrelated to winter dock storage. Rec 9:10 and 10:1-0. While that may be the case, a barge is often
parked in the dock storage area for weeks at a time as shown in Exhibit 8 and as reported by many local

residents. Rec 26:30. While it may often be Frey's barge, it may also be a barge owned by another

contractor. Rec26:44. This is an all year commercial use of the storage area that would otherwise be

served by a commercial encroachment. Frey does not appear to own a commercial lot adjacent to the
lake so it is unclear where he would normally park his barge or tugboat. lt is certainly convenient for a

contractor to leave a barge staged in Rockford and not pay mooring fees, but this type of commercial

use of state owned lakes beyond the line of navigability should be approved through a lease. Simply

leaving it for weeks at a time externalizes that cost of doing business and unfairly burdens the residents

and recreationists in Rockford Bay.

As a result, the proposed winter dock storage does not appear to substantially impair navigation in

Coeur d'Alene Lake. ln order to reduce potential impacts to navigation, IDL has included terms in the
proposed lease to limit dock storage to the period of October L to June 1 of the succeeding year, thus

avoiding the presence of dock storage during the busier boating season. ln addition, IDL is requiring that
Frey remove the other unused piling; scan the lakebed and beach for dock debris and remove all of iU
ensure that any docks that are stored are secured to the log boom or piling; and that a maintenance

plan be submitted and implemented, including at least two inspections during the storage season and

regular inspections of the log boom. (see Lease, sections 3.1,3.T,3.U, and 3.Vl). Lastly, barge ortug
parking for more than fourteen (L4) consecutive days in Rockford Bay further constricts navigation and

is an unauthorized commercial use of the lakebed. (see Lease, section 3.1)

2. Fish and Wildlife

The ldaho Department of Fish and Game submitted comments on the 2020 application for
encroachment permit L-95-S-3436. They were concerned about the proximity to the Fighting Creek

channel. This may have been addressed by the movement of the storage area 100' farther south as they

did not submit comments on the lease application. The outlet for Fighting Creek comes in under the gas

dock at the Marina at Blackrock, which is why they move it every winter to the southeast end of the

marina. Rec 44:50 and Exhibit 8, page 11. Lisa Armstrong stated that anglers use Rockford Bay all year.

Rec 25:49. Winter dock storage is not expected to unreasonably restrict fishing in Rockford Bay.

Comments regarding invasive species in regards to the 2020 encroachment permit L-95-S-3436

application were received from the Kootenai Environmental Alliance and Woodland Park, lnc. Potential

issues with noxious weeds and invasive species in the proposed submerged lands lease are addressed by

requiring that Frey comply with noxious weeds and invasive species laws (see Lease, section 7.C), and by

requiring that Frey conduct inspections and otherwise ensure that it is not introducing quagga or zebra

mussels into Coeur d'Alene Lake. (See Lease, section 3.N).

3. Water Quality

The ldaho Department of Environmental Quality submitted comments on the 2020 application for
encroachment permit L-95-S-3436 and expressed concerns about petroleum products, dock debris, and

wood preservatives. They recommended the operator having absorbent pads to address any spills or
releases, removal of dock debris without dragging it across the lakebed, and following published
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guidance for using wood preservatives in aquatic environments. Kevin and Catherine Thomas also

submitted comments in2O2O on this same application and stated that they had observed oil slicks

around the parked barge. Fran deTar with Woodland Shores Water and Sewer Association stated that

Woodland residents have a domestic water intake from Rockford Bay and are concerned about the

effect of barges and increased activity on water quality. Rec 29:00 and 32:'J.4. Potential issues regarding

petroleum products and spills are addressed in the lease (see Lease, sections 3.J, 3.1, and 3.P).

Submerged land leases have a term of 10 years (IDAPA 2O.O3.17.025.07), so the issuance of a lease for
winter dock storage is not a permanent impact on Coeur d'Alene Lake. ln addition, insurance and other

lease requirements give IDL the ability to regulate the uses occurring under the lease. lf changes are

needed to the lease terms, then those changes can be implemented upon the issuing of a new lease

following lease expiration, or if necessary prior to expiration of the lease, may be implemented via lease

amendment.

4. Recreation

The primary recreational uses of Rockford Bay are boating (both motorized and non-motorized) and

fishing. The measures that IDL is requiring to address potential impacts to those uses are discussed

above, in subsections 1 - 3. ln addition, IDL notes that recreation opportunities will be enhanced by

requiring that unused piling be removed and providing a safe place for dock owners to store their docks

for the winter. Dock storage enhances recreational opportunities for those dock owners, and provides a

benefit for all lake users by minimizing the amount of debris in the lake due to dock breakage, etc.

5. Aesthetics

Several nearby residents expressed strong concern about the impact of dock and barge storage on the

aesthetic component of the public trust doctrine. Most of those concerns focused on the docks and

barges present outside the normal storage season. Aesthetic values are often subjective, so it is difficult

to factor those values into a public trust doctrine evaluation. IDL understands that the past storage

practices outside of any IDL approved permit or lease resulted in some docks being stored during the

summer and barges being parked for extended periods of time. However, as noted above, the change to

only winter dock storage and elimination of other commercial uses should eliminate most concerns.

When the navigational and commercial justification for winter dock storage is evaluated in light of the

public trust doctrine factors, IDL concludes and recommends that Frey be offered a submerged lands

lease for winter dock storage, on the terms and conditions set forth in the lease.

ilt.
Conclusions

L Approve the application to lease one and one-half acres for winter dock storage with sufficient

conditions to ensure safe operation of the storage area and as otherwise determined by IDL

staff.
2. Require the removal and upland disposal of the five piling and associated debris previously used

for winter dock storage by June I,2022.
3. Require the removal from the lake and lakeshore any stray docks or dock debris along the

shoreline where the past dock storage occurred by June I,2OZ2. The removal of any sunken
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Exhibits:

Exhibit 1

Exhibit 2

Exhibit 3

Exhibit 4

Exhibit 5

Exhibit 6

Exhibit 7

Exhibit 8

Exhibit 9

Exhibit 10

Exhibit 11

dock parts from the lakebed under the vicinity of the storage area must occur by December 1,

2022.

April 20, 2020 Notice of Noncompliance to Frey Dock & Barge lnc.

2020 L-95-S-3436 Encroachment Application and supplemental maps

Preliminary and Final Orders regarding Application for Encroachment Permit L-95-S-

5884

Application for Submerged Lands Lease B22OI74

References for Winter Dock Storage

Lisa Armstrong letter dated october 15,2o2o

Historical photo of dock storage in l-968

Aerial Photos from L998 through 2020

Maureen deTar comment and photos

Page from Frey's website

Boundary of Coeur d'Alene Tribal Reservation
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BEFORE THE IDAHO STATE BOARD OF LAND COMMISSIONERS

In the Matter of Encroachment Permit Application ) Case No. PH-2020-PUB-22-003
No. L-95-S-5884

FINAL ORDER
North Idaho Maritime — John Condon,

Applicant.

I. NATURE OF PROCEEDINGS

The Idaho Department of Lands (“IDL”), through the State Board of Land

Commissioners, “shall regulate, control and may permit encroachments in aid of navigation or

not in aid of navigation on, in or above the beds or waters of navigable lakes” as provided in the

Lake Protection Act, title 58, chapter 13, Idaho Code. Idaho Code § 58-1303. The corresponding

administrative rules promulgated by the State Board of Land Commissioners are IDAPA

20.03.04, “Rules for the Regulation of Beds, Waters, and Airspace over Navigable Lakes in the

State of Idaho.”

On or around May 20, 2020,’ IDL received an encroachment permit application filed by

North Idaho Maritime. A public hearing was held on November 4, 2020. Michele Andersen

served as duly appointed hearing coordinator. On November 23, 2020, the hearing coordinator

issued her Preliminary Order, which contains a Factual and Procedural Background and

Conclusions of Law.

‘The Application was received on or around May 20, 2020. Afler IDL notified NIM that the
application was incomplete, NIM submitted an amended application on July 20, 2020 with
additional materials provided July 27, 2020 and September 4, 2020.

FINAL ORDER -1

Exhibit 3 
Page 1



As Director of IDL, my responsibility is to render a decision pursuant to Idaho Code §

58-1306(c) and IDAPA 20.03.04.030 on behalf of the State Board of Land Commissioners and

based on the record, which I have reviewed in the context of my personal expertise gained

through education, training, and experience. I relied on the record for this matter, including

examining the hearing coordinator’s Preliminary Order in light of the entire record in this matter.

II. FINDINGS OF FACT

I adopt the Preliminary Order’s Factual and Procedural Background as my Findings of

Fact.

III. CONCLUSIONS OF LAW

I adopt the Preliminary Order’s Conclusions of Law as my Conclusions of Law.

IV. ORDER

I conclude that the hearing coordinator’s Preliminary Order is based on substantial

evidence in the record, and I adopt the Preliminary Order’s Factual and Procedural Background

and Conclusions of Law as my decision in this matter. I hereby incorporate by reference the

Preliminary Order’s Factual and Procedural Background and Conclusions of Law into this Final

Order. I have enclosed and served the Preliminary Order along with this Final Order.

Based on the adopted Factual and Procedural Background and Conclusions of Law, I

HEREBY ORDER that Encroachment Permit Application L-95-S-5884 is DENIED.

This is a final order of the agency. Pursuant to Idaho Code § 58-1306(c) and IDAPA

20.03.04.3 0.09, the Applicant or any aggrieved party who appeared at the hearing has a right to

have the proceedings and Final Order reviewed by the district court in the county where the

encroachment is proposed by filing a notice of appeal within thirty (30) days from the date of the

final decision. The Applicant does not need to post a bond with the district court for an appeal.
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The filing of the petition for review to the district court does not itself stay the effectiveness or

enforcement of the order under appeal. Idaho Code § 67-5274.

Dated this 3 day of December 2020.

DLNLLER
Director, Idaho Department of Lands
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CERTIFICATE OF MAILING

I hereby certify that on this day of December 2020. I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

North Idaho Maritime
do John Condon
4020 N. Huetter Rd
Coeur d’Alene, ID $3814

North Idaho Maritime
do Colton Carison
4020 N. Huetter Rd
Coeur d’Alene, ID 83814

Angela Schaer Kaufmann
Office of the Attorney General
P.O. Box 83720
Boise, ID 83720-0010
Counselfor IDL

Kourtney Romine on behaif of
Michele Andersen, Hearing Coordinator

El U.S. Mail, postage prepaid
LI Hand Delivery
El Email: John@northidahomaritime.com

El U.S. Mail, postage prepaid
LI Hand Delivery
El Email: colton@northidahornaritime.com

lxi Statehouse Mail
LI Hand Delivery
El Email: angela.kaufmann@ag.idaho.gov

LI U.S. Mail, postage prepaid
LI Hand Delivery
LI Email: kromine@idl.idaho.gov

CK-’(VL”--\ ?cvv\,A9
Kourtney Romine, Workflow Coordinator

Copy sent via email and/or regular U.S. Mail, postage prepaid to Those Who Have
Provided Comments.

Idaho Transportation Department
do Bill Roberson
600 W Prairie Ave
Coeur d’Alene, ID 83815
Williarn.Roberson@itd.idaho.gov

Idaho State Department of Agriculture
do Kim Hoizer
600 North Thornton Street
Post Falls, ID 83854
Kim.Holzer@isda.idaho.gov

Idaho Department of Fish & Game
do Merritt Horsmon
2885 W. Kathleen Ave.
Coeur dAlene, Id $3815
merritt.horsmon@idfg.idaho.gov

Idaho Department of Environmental Quality
do Chantilly Higbee
2110 fronwood Parkway
Coeur d’Alene, Idaho 83814
Chantilly.Hibee @ deg .idaho.gov

Thomas Burns
1522 E. Rockwood Blvd
Spokane, WA 99203
TBurns7777 @aoLcom

Greg Grillo
1184 S. Conservation Court
Coeur d’Alene, ID
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Dr. William Chapman
1948 W. Blackwell Mill Rd
Coeur d’Alene, ID
Trapdoespot 1 @ hotmail.com

William (Rod) Stach
1260 Conservation Court
Coeur d’Alene, Idaho 83814
rodsandystach 1027 @outlook.com

Dan and Joleen Norcini
dnorcini@gmail.com

Susan Zappia
3667 W. Cielo View Ct
Coeur d’Alene, ID 83814
zappia777@out1ook.com

D Scott Avery
dscottavery@msn.com

Edwin Haglund
P0 Box 3762
Coeur d’Alene, ID 83816
edhaglund @ gmaiLcom

Martha Cornwall McCain
5537 Nina Ct
Coeur d’Alene, ID 83815
Ladycornwall54 @ hotmaiLcom

David Yadon
1899 W. Blackwell Mill Rd
Coeur d’Alene, ID
duffyadon @ gmaiLcom

Don Gross
2808 Baywoods Road
Coeur d’Alene, ID 83814

Matt King
11100 N Airport Rd
Hayden, ID 83835
gns @ globalnavigationsciences.com

Thomas Hennick
3676 W. Cielo View Ct.
Coeur d’Alene, ID 83814
hennickt@ grnail .com

Eric and Lori Moeszinger
lamoeszinger@yahoo.com

Paul and Judy Capraro
pjcapraro@outlook.com

Rick Carison
1100 E. Hayden Ave
Hayden, ID 83835
rick@inlandwaterproofing.com

Carl Bjerke
bjerkecarl 1 @ grnail.com

Dwight and Susan Bingham
1160 S Colina Ct.
Coeur d’Alene, ID 83824
sgbingham@aol.com

Lisa Hays
1292 5 Colina Court
Coeur d’Alene, ID 83814
lisakhays @ gmaiLcom

Tiffany Avery
3974 W. Cielo View Ct
Coeur d’Alene, ID 83814
tdirneo2000@yahoo.com

Amy Anderson
Kootenai Environmental Alliance
amy @kealliance.org

Josh Day
day.josh9@icloud.com
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Pam Pratt 
5945 W Heine Rd 
Coeur d'Alene, ID 83814 
pampratt2@yahoo.com 

Carol (Carri) Hammett 
1150 S. Conservation Ct. 
Coeur d'Alene, ID 
cwhammett@yahoo.com 

Julie Levine 
3626 W. Cielo View Ct. 
Coeur d'Alene, ID 83814 
row 1@aol.com 

Kootenai County Sheriff 
c/o Ben Wolfinger 
5500 N Government Way 
Coeur d'Alene, ID 83816-9000 
bwolfinger@kcgov.us 

Lester Slusser 
1878 S. Espinazo Dr. 
Coeur d'Alene Id 83814 
hiddenmickey@pacbell.net 

R.E. Jessick 
1750 W. Blackwell Mill Road 
Coeur d'Alene, ID 83814 

Vic Harris 
2092 S Espinazo Dr 
Coeur d'Alene, ID 83814 
vfh944@outlook.com 

Wes Hanson 
2725 W. Carder Ln 
Coeur d'Alene, ID 83814 
wesleyrhanson@gmail.com 

Keith Kroetch 
3482 S Highway 95 
Coeur d'Alene, ID 83814 
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Wendie Brandenburg 
wendieb54@gmail.com 

Greg Delavan 
PO Box 3623 
Coeur d'Alene, ID 83816 
delavansmarina@gmail.com 

Kootenai County Parks and Waterways 
c/o Nick Snyder 
10905 N Ramsey Road 
Hayden, ID 83835 
nsnyder@kcgov.us 

Kootenai County Board of Commissioners 
c/o Leslie Duncan 
451 N Government Way 
Coeur d'Alene, ID 83616-9000 
lduncan@kcgov.us 

Paul and Kim Ray 
3294 W. Baywoods Rd. 
Coeur d'Alene, ID 83814 
paulray@ilmor.com 

Shawn & Sarah Swanby 
1213 S. Colina Ct. 
Coeur d'Alene, ID 83814 
sarah@swanby.net 

Whitney Ball 
pinkbic@gmail.com 

David Weiner 
wand9601 @gmail.com 

Ron Nilson 
rnilson@gfworldwide.com 
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Theresa Shaffer
2725 W. Carder Ln
Coeur d’Alene, ID $3814
tshaffer@gold.uidaho.edu

Andrew Byrd
704 E. Sherman Ave
Coeur d’Alene, ID $3814
andy.byrd@wvbk.com

Carol and Vince Duda
3052 W. Spinnaker Way
Coeur d’Alene, ID
carolrduda@icloud.com

Frank Vieira
2467 S. Espinazo Dr
Coeur d’Alene, ID 83814
vieirafranz@gmail.com

Jim Byrd
1212 E Maple Ave
Coeur d’Alene, ID $3814
cdabyrd59@yahoo.com

Katy and Helo Hancock
marykathrynhancock@gmail.com

Representative Jim Addis
POBox645
Coeur d’Alene, ID 83816
JAddis @house.idaho.gov

Mayor Ronald G. Jacobson
408 N Spokane St
Post Falls, ID $3854
roneill@postfa1lsidaho.org

Stephanie Byrd
1212 Maple Ave
Coeur d’ Alene, ID
cdabyrd@ aol.com

Vera Byrd
2740 W Summer Mill Ln
Coeur d’ Alene, ID $3814
veebyrd@icloud.com

Thomas Wilson
3209 5. Highway 95
Coeur d’Alene, ID 83814
gunrunrider@aol.com

Brent Regan
6100 E. Borley Road
Coeur d’Alene, ID 83814
brent@regandesigns.com

Jim and Nancy Hurley
1273 S. Conservation Ct.
Coeur dAlene, ID 83814
jimhurley4 1 @ gmail.com

Mary Reinhart
newsfromidaho @ grnaiLcom

Randy Oaks
randyo @haddockins.com

Rick Rasmussen
1593 E. Polston Avenue,
Post Falls, Id $3854
Rick.Rasmussen@surgerypartners.com

Mayor Steve Widmyer
710 E. Mullan Avenue
Coeur d’Meie, ID $3814
AMYf@cdaid.org

Gaila Condon
Gshandy 13 @ gmail.com

J. Dalsaso
743 Fairmont Lp
Coeur d’Alene, ID 83$14

Rand Wichman
randwplan@gmail.com
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Patrick Behm Senator Mary Souza
743 S. Fairmont Loop MSouza@senateidaho.gov
Coeur d’Alene, ID 83$ 14-8942

Tom & Peg Carver
peg.car@usamedia.tv
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BEFORE THE STATE BOARD Of LAND COMMISSIONERS
STATE OF IDAHO

In the Matter of Encroachment Permit )
Application No. L-95-S-5884 ) Case No. PH-2020-PUB-22-003

)
North Idaho Maritime — John Condon, ) PRELIMINARY ORDER

)
Applicant. )

)

__________________)

I. FACTUAL AND PROCEDURAL BACKGROUND

A. Background of Administrative Record.

1. On April 20, 2020, the Idaho Department of Lands (“Department” or

“IDL”) issued a Notice of Non-Compliance to North Idaho Maritime LLC through its manager,

John Condon (collectively “NIM” or “Applicant”), for its dock storage in Cougar Bay because NIM

did not have an encroachment permit for that activity. On May 20, 2020, NIM submitted its original

encroachment permit application. On May 21, 2020, NIM responded to the Notice ofNon

Compliance. On June 1, 2020, the Department extended the deadline for NIM to submit a complete

application. On June 19, 2020, IDL informed NIM their application was still incomplete. On July

20, 2020, NIM submitted a revised encroachment permit application (“Application”). On July 27,

2020, NIM submitted additional information in support of the Application.

2. In a letter dated August 13, 2020, the Department informed the Coeur d’Alene Press

regarding legal notice of an application the Department received from NIM for a winter dock

storage area and a year round work area, located on Lake Coeur d’Alene in Cougar Bay.

3. On August 13, 2020, the Department sent a Memorandum to various public

agencies, the Kootenai Environmental Alliance (“KEA”), the Idaho Conservation League, and
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adjacent neighbors of the Application: “Enclosed is an application requesting permission to have a

winter dock storage area and year-round work area in Cougar Bay on Lake Coeur d’Alene. Please

submit your comments, recommendations or objections to IDL by September 15, 2020... .“

4. On September 1, 2020, the Idaho Department of Fish & Game (“IDfG”) sent written

comments to the Department regarding the Application and providing technical information

addressing “potential effects on wildlife and wildlife habitat and how any adverse effects might be

mitigated.” The IDFG recommended “keeping the footprint of the facility to the smallest size

practical, and away from the Cougar Creek Channel.”

5. On September 9, 2020, the Department sent a Memorandum noticing the recipients

of a revised application “for winter and year-round storage area location on Lake Coeiir d’ Alene.

Please contact the Department within 30 days from the date of this letter to comment in writing on

this proposal.”

6. On September 16, 2020, the Idaho State Department of Agriculture submitted

written comments requesting that the “applicant mention their aquatic noxious weeds spread

prevention plan” in the Application.

7. On September 18, 2020, the Department received consent from an adjacent property

owner, Thomas Burns, agreeing to the encroachment.

8. On September 23, 2020, the Department received consent from an adjacent property

owner, Edwin Haglund, agreeing to the encroachment.

9. On October 1, 2020, the Department received written comments from the Idaho

Department of Environmental Quality regarding the disposition of demolition debris, Best

Management Practices (“BMPs”) for petroleum products, retrieval and removal of submerged
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demolition debris, and guidance on BMPs for the use of treated and preserved wood products in or

around aquatic environments.

10. On October 2, 2020, the Department received consent from an adjacent property

owner, Martha Cornwall McCain, agreeing to the encroachment.

11. On October 7, 2020, the Department received consent from an adjacent property

owner, David Yadon, agreeing to the encroachment.

12. On October 29, 2020, the Hearing Coordinator issued an Amended Notice of

Hearing re: Exchange of Hearing Exhibits and Official Notice.

B. The Applications.

1. On May 20, 2020, North Idaho Maritime filed its initial Joint Applicationfor

Permits (“initial application”) with the Department. The initial application states that fees were

received by IDL on May 20, 2020. Initial Appi ‘n at 1. According to the initial application, the

“[p]urpose of the project is for a designated area to performwinter storage, along with a designated

work area within the footprint to be in use all year round.” Id. “Bring floating encroachments to

Cougar bay with 1-2 man crew and tugboat. They will be tied together and secured to existing pile

with rope. These will be stored from October-May. Storage area will be 5-10 acres as needed. The

max area would be -4100’ long and 400’ wide. Inside of the winter storage area will be a —1-2

acre designated ‘work area’ ... will include the intermittent storage of miscellaneous docks for

repair, resale, and disposal all year-round.. .suitable for assembly of modular dock sections that are

built off site. ... no dredging or fill material will be used at this site.” Id. at 2, In. 16. “Deadheads

will be avoided in transport. Employees will practice responsible measures while building,

repairing, and demolition when needed. Boats will be reasonably maintained to prevent any leaks of

fluids. All necessary infrastructure is in place. ... Floating encroachments secured with multiple
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lines and additional log boom if necessary. Docks are brought in in groups of up to 4 to maximize

efficiency and to limit trips through bay.” M at 2, in. 17. “Mitigation plan not necessary. BMP’s

cover relevant hazards. .. .Vessels are equipped with necessary prevention and containment

equipment.” Id. at 2, ln. 18. It is anticipated no impacts will be caused. Id. at 2, in. 20. “There have

been ongoing operations in Cougar bay for over 100 years.” M at 2, in. 21. The “Idaho Department

of Lands Lease B-21 86” was listed as a previously issued permit authorization. Id. at 2, in. 22.

2. Attachments to the initial application include the Department’s required form titled

Commercial/Community/NonNavigational Encroachment Permit Application (“Encroachment

Application”) in which NIM states the type of encroachment is “Other - Winter Storage”. The

proposed encroachment will exceed the maximum width of 10 feet. According to the Encroachment

Application, necessary attachments included; county piat map, iakebed profile, general vicinity

map, scaled air photos. According to the Encroachment Application, the littoral rights are, “Other —

Public Trust.” According to the Encroachment Application, the tax record identifying the owner of

the upland parcel indicated “N/A” and no tax record was included in the attachments.

3. Photos attached to the initial application display the dimensions of the

encroachment, the location within Cougar bay, and indicate the distances from other encroachments

and neighboring littorai right lines.

4. Another attachment depicts the encroachment footprint with existing pilings.

5. On June 19, 2020, IDL notified NIM that their application was incomplete as

submitted. The Department stated that additional information was required for the “404 Joint

Application for Permits. Questions: (9.) Tax Parcel ID# - provide the Littoral Rights that will be

used for this application. (llc-e) Section, Township and Range of this proposed encroachment. (16)

Detaiied Description of Each Activity with overall Project — this narrative wili need to clearly state
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amounts of acres and or feet of area will be used during each use.” Additionally, the “lake profile

drawing” and a “brief project narrative” that the proposed “Encroachment Not in Aid to Navigation

meets IDAPA 20.03 .04.030.02” were necessary for IDL to receive within “30 days of receiving this

letter”... “before the application can be considered complete.”

6. On July 20 2020 the Department received an amended application. The amended

application included an attachment depicting the lakebed profile for the proposed encroachment.

The amended application also included an attachment with answers to the application questions that

the Department identified as incomplete in its Notice of Incomplete Application. For Question (9)

Tax Parcel ID, NIM answered that, “this location does not have a parcel; however, the Applicant

owns littoral rights at his property located at 6719 S Highway 97, Coeur d’Alene, ID. Sec. 06 Twp

49 N. R.2 W.B.M. Parcel AIN Number 111552.” for Question (1 lc-e) NIM added the following

information, “property adjacent to the encroachment is in SE Sec. 15 Twn 50 N. R.4 W.B.M.” As

an explanation that the Application is for Encroachments Not in Aid to Navigation, NIM stated:

The said encroachment is not in aid of navigation, but we do strongly
believe our encroachment will provide environmental and economic
benefits to the general public. Winter storage is a valuable service provided
and hundreds of residents with littoral rights to Coeur d’Alene Lake take
advantage of such service every year. In shallow areas, areas that ice over,
and areas of the lake susceptible to storms are all detrimental locations to
floating encroachments. Encroachments in these areas are at a greater risk
to damage that is costly to fix and in extreme cases this damage can cause
floating debris. By storing encroachments in a protected area with ample
water depth we can help to mitigate the costs and safety hazards associated
without having storage service.

7. Referring to the year-round work area, NIM stated that it “will include the

intermittent storage of miscellaneous docks for repair, resale, and disposal all year-round

suitable for assembly of modular dock sections that are built off-site This will benefit the public

because it will minimize the actual effect of work being done at their site location. ... When new

PRELIMINARY ORDER - PAGE 5

Exhibit 3 
Page 13



docks are installed ... old docks need to be disposed of. . . .This area would also act as a temporary

storage area.” The year-round work area would also be used “in the recovery of derelict and

miscellaneous hazards in the form of docks and logs.”

8. The amended application also included a copy of an Idaho Commercial Lease

Agreement between John & Gaila Condon and NIM for land and improvements at 6719 S Highway

97 Coeur d’Alene, ID, AIN 111552, TX#5934. The amended application along with the additional

materials provided to the Department on July 27, 2020 and on September 4, 2020, appear to have

been accepted by IDL as the complete Application.

C. Appointment of the Hearing Coordinator and Notice of the Public Hearing.

On October 2, 2020, the Director appointed the Hearing Coordinator to preside over a

public hearing to be held on November 4, 2020. According to the Notice ofAppointment ofHearing

Coordinator and Public Hearing, and considering the current public health climate and COVID

191, the public hearing would be held both in-person at the Department’s office in Coeur d’Alene,

as well as by Zoom, enabling any member of the public to “attend and present comments at the

public hearing. You may also submit written comments.... In order to be considered, all written

comments must be received by the close of the hearing.”

B. Written Public Comments.

1. Numerous written comments from members of the public were received by the

Department, most of which opposed the Application. Comments opposing the Application

generally discussed adverse esthetics effects; potential impacts to property values for property

owners in and near Cougar Bay; negative impacts to wildlife habitat, specifically related to noxious

weed transport; impacts to water quality; adverse impacts from floating debris; impacts from an

See https://coronavirus.idaho.gov/.
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increased dock storage footprint; concerns regarding NIM’s “after the fact” application; concerns

regarding storage of floating debris rather than disposal of debris at an appropriate upland location;

that the proposed encroachment will not greatly contribute to environmental, economic or social

benefits to or for the general public, as compared to benefits to the fewer lakefront property owners

who are NIM’s customers; negative impacts to native fish populations and other wildlife species;

negative impacts due to noise pollution from operational activities; negative impacts for boater

safety; infringement on the use and enjoyment of the area in Cougar Bay by the public; concerns

regarding the littoral right eligibility of the Applicant; incompatibility with current uses; reduction

in sportsman access; disturbing potentially contaminated lakebed sediments; and whether there is

truly a need for a floating work area in addition to NIM’s existing upland work area adjacent to its

littoral property in Wolf Lodge Bay on Lake Coeur d’Alene.

2. Comments supporting the Application generally discussed the essential services that

marine contractors provide for constructing and managing public facilities on area waterways;

critical service support provided by NIM during emergencies; the need for winter dock storage; and

the historic industrial and commercial use of Cougar Bay for log storage and transportation to area

mills that previously operated, but no longer in business.

E. The November 4, 2020 Public Hearing.

1. On November 4, 2020, a public hearing was held at the Idaho Department of Lands

office in Coeur d’Alene and utilizing the Zoom videoconference platform. The hearing started just

after 6:00 p.m. Pacific Time. The order of testimony was established by the Hearing Coordinator as

follows: (1) testimony from North Idaho Maritime’s representatives; (2) testimony from public

agencies other than IDL; (3) testimony from members of the public; (4) testimony from IDL; and

(5) any reply from North Idaho Maritime.
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2. Testimony on behalf of the Applicant was first given by Rand Wichman. Mr.

Wichman started off by thanking IDL staff for their assistance with the Application and stated that

dock storage on Cougar Bay has been an issue in search of a solution for more than 10 years. Mr.

Wichman explained that NIM is seeking an encroachment permit for winter dock storage with a

work area that would allow for assembly of new docks and repair and rebuilding of docks that

required such service. The total area covered by the Application is 5 acres, winter dock storage is

the primary purpose of the Application and would take up most of the area, likely 2-3 acres as

needed. A smaller portion of the site would be used for interim storage for floating encroachments

that are awaiting repair, delivery to a new owner, or awaiting removal from the lake. The other

activity proposed for this site is a work area for the repair and assembly of modular dock sections.

These modular sections would not be built on this site.

3. Mr. Wichman stated that the need for winter dock storage has been well documented

by the Department and that the Department has issued permits to other operators in different areas

of Coeur d’Alene Lake as well as in Cougar Bay and referred to Staff remarks in the record

supporting this request.

4. Referring to the year-round aspect of the storage area, Mr. Wichman explained that

with wintertime storage, the stored docks return home at the end of each season, yet the

infrastructure for that storage remains. The referenced infrastructure includes existing pilings,

containment booms, and other materials necessary to secure the docks.

5. Mr. Wichman explained that cast-off docks, deadheads, and floating debris are year

round hazards for the (Kootenal County Sheriffs Office) Marine Division and recreational boaters.

These are items that must be removed from the lake so that they are not a hazard to navigation or a

nuisance to downwind property owners. Lake currents and wind make Cougar Bay a logical place

PRELIMINARY ORDER - PAGE 8

Exhibit 3 
Page 16



to tow and store these items until they can be removed. Removal of these hazard items is a service

that NIM provides. The year-round dock storage infrastructure provides a suitable location to store

these items until they can be removed. Mr. Wichman went on to explain that there is a need for the

storage area to exist year-round and that “it serves a clear public benefit sequestering these

navigational hazards until they can be removed from the lake.”

6. Referring to the public’s concern regarding the accumulation of ‘junk” and debris in

Cougar Bay, Mr. Wichman stated that removal of these navigational hazards from the lake has been

difficult due to the lack of necessary shoreline infrastructure. He then explained that NIM believes

that they will have approval for that use (i.e. a crane) at their Wolf Lodge Bay commercial site in

the near future. This will allow NIM to remove unserviceable docks and ameliorate the concerns

regarding floating junk accumulation in the proposed year-round storage area in Cougar Bay.

7. Regarding the use of the proposed work area in Cougar Bay for dock repair and

assembly, Mr. Wichman explained that dock repairs cannot always be completed at a shoreline

owner’s location. Dock repair generally needs to be done in a protected area with relatively calm

water and that these conditions do not always exist at a property owner’s location. Water depth,

nearby encroachments, and shoreline configuration, and other conditions can prevent easy access

for equipment necessary to facilitates repairs. These circumstances require towing the dock to an

approved work area to facilitate repairs. Approval of the Wolf Lodge location will provide a work

area for repairs; however, that site is inaccessible due to water depth for a significant portion of the

year and has limited space, “the space in Cougar Bay is needed to fill that gap.” Mr. Wichman then

stated his opinion that “all aspects of the Application are in aid of navigation and safety on the

lake.”
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8. following Mr. Wichman, comments were given by NIM’s manager, John Condon.

Mr. Condon provided perspective regarding the historical use of Cougar Bay including historical

log storage of 104 acres and the remaining infrastructure from those activities. Mr. Condon

explained that it is their plan to “rehabilitate and upgrade that facility to handle this future need.”

9. Mr. Condon discussed the revamping of NIM’s business model from historically

doing 90% of its business for the local mills, to now servicing waterfront development and dock

construction. With this business reinvention, NIM started storing docks in Cougar Bay

approximately 12-15 years ago.

10. Mr. Condon discussed how the lake hydrology contributes to debris accumulation

within Cougar Bay, the historical lack of development along the shoreline, that there are shallow

water depths within areas of the bay, and that the historic use of the area for log storage and

transportation has protected the shoreline from boat wakes and enable the parts of the bay to

become a nature conserve. These factors also contribute to the circumstance of a “safe harbor” that

NIM would like to have for its year-round storage and work area.

11. Mr. Condon discussed the need for replacement of some of the piling and booms

that would be used within the proposed encroachment area, the need to install lighting that meets

Coast Guard requirements, and conducting regular safety inspections. In response to related

questions from the Hearing Coordinator, Mr. Condon said that they would replace existing piling as

necessary, would also upgrade the existing log boom system, which it is in disrepair. After further

questioning by the Hearing Coordinator, Mr. Condon estimated that there are at least 30 pilings

within the “backbone” system of 4-pilings per clusters that need to be replaced. These pilings are

not identified or depicted in the Application but were discussed by both Mr Wichman and Mr

Condon as being part of the infrastructure facilities of the proposed encroachment area.
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12. Mr. Condon also stated that all the pilings NIM would use (if the Application were

granted) were previously permitted by IDL to Foss Maritime, and that NIM sublet from Foss

Maritime for the use of that encroachment area. While the Submerged Lands Lease No. B-2186 to

Foss Maritime is in the record, it terminated by its own terms on December 3 1, 2009. There is no

document in the administrative record that confirms Mr. Condon’s statement that NIM sublet the

pilings from Foss Maritime or that NIM has had any type of written permission from the

Department to utilize Cougar Bay for its business operations since 2009.

13. No representatives from other government agencies were present at the hearing to

provide testimony in addition to any written comments previously provided to IDL. Therefore,

after the Applicant’s representatives concluded, comments were taken into the record from

members of the public. Most of the oral comments were opposed to the project, for the same or

similar reasons given in writing and identified in paragraph D. 1., above.

14. One gentleman, Mr. William Chapman, commented and agreed that there is a need

for the pilings and log boom facility. However, Mr. Chapman disagreed that NIM just inherited the

infrastructure from the logging companies. Mr. Chapman also suggested that, if the Application is

granted, the shape of the encroachment area be changed from a long rectangle to a square-shaped

area, so that it has less of a visual impact.

15. After comments were taken from the public, Mike Ahmer, Lands Resource

Supervisor — Public Trust, with the Department, read into the record his revised written Hearing

Statement, which contains comments on and recommendations for the Application (“IDL Report”).

The initial IDL Report was made part of the record on November 2, 2020, as Exhibit IDL-1, along

with Exhibit IDL-2 (Kootenai County GIS webpage depicting the Applicant’s littoral ownership in

Wolf Lodge Bay), and Exhibit IDL-3 (Google Earth Image dated 9/27/2005 showing historical log
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storage in Cougar Bay). Mr. Ahmer explained that since the IDL Report was submitted, the

Department had made some additional written recommendations and that he would be submitting a

revised version prior to the close of the record. Mr. Ahmer also indicated that, based on Mr.

Condon’s representations at the beginning of the hearing, the Department had three additional

recommended conditions, if the Application were to be granted.

16. The IDL Report explains that the initial application was received on April 20, 2020,

but the application was incomplete. Following a series of exchanges with NIM, the Application was

deemed complete on September 4, 2020. The Application proposes a 5-acre winter storage area and

a 2-acre year-round work area on Cougar Bay in Lake Coeur d’Alene. Mr. Ahmer explained the

timeline of events surrounding the Application. After reviewing pertinent sections of title 5$,

chapter 13, Idaho Code; and IDL’s navigable water rules at IDAPA 20.03.04, the IDL Report

states: “The location of the proposed encroachments is in Cougar Bay and not within nor near the

applicant’s littoral right area in Wolf Lodge Bay.” IDL Report p. 5. “Historically, Cougar Bay was

used as a log storage area. ... IDL leased a portion of the bed of Cougar Bay to Foss Maritime

between 2000 and 2009 for log storage area.” IcL at 5. In 200$, North Idaho Maritime and Murphy

Marine Construction Company applied together for an encroachment permit for a dock storage

area, but after holding a public hearing, the application was denied. In 2010, Murphy Marine

Construction Company applied for a dock storage area and after a public hearing, the permit was

granted.” Id at 5. “IDL has determined that NIM is seeking an encroachment permit for a winter

storage area as well as a year-round work area. The winter storage area is for ‘floating

encroachments’ which may include navigational encroachments such as single-family docks and

nonnavigational encroachments such as boat garages and float homes. IDL also notes that it has no

jurisdiction over tugs and barges.” Id at 5.
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17. The IDL Report explained that: “The [Lake Protection Act] Rules do not have

specific size limitations for winter dock storage areas or year-round work areas.” 1d at 5. The IDL

Report also commented that:

There is a significant public benefit from the storing of floating
encroachments through the winter ... the storing of docks prevents them
from being damaged and becoming floating hazards throughout the lake, as
well as from washing up on shore and becoming another waterfront owner’s
problem to deal with. Additionally, the storage occurs in the winter months,
when the water is lower and colder, and there is much less public recreating
on the water. However, allowing a year-round area in Cougar Bay prevents
the public from utilizing a portion of the lake during the prime summer
months and it ensures that all members of the public see floating
encroachments in Cougar Bay all year long. IDL does not see a significant
benefit to the public by allowing a year-round work area in Cougar Bay.

M at 7.

1$. The IDL Report recommended, “denying the year-round construction area and if the

winter storage area is approved,” applying specific terms and conditions to that encroachment

permit. Id at 7.

19. After the Department gave its report and recommendation, a reply was given by Mr.

Condon. Mr. Condon explained that his proposed encroachment does not represent a new impact on

the lake and that their proposal would clean up, repair, and better manage the existing

infrastructure. Mr. Condon stated that NIM has been trying to do this for 12 years. Mr. Condon

explained that Wolf Lodge Bay is not suitable for winter dock storage. Mr. Condon acknowledged

the differences between the year-round work area and the winter dock storage, but maintained that

there is a necessity for each. In response to questions from the Hearing Coordinator, Mr. Condon

stated that NIM had most-likely started moving docks into Cougar Bay for storage during the 2020-

2021 winter, and that he was not aware of all the personal property or equipment that NIM

currently has at the proposed encroachment location.
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20. The public hearing concluded at approximately 7:51p.m. (PT) on November 4, 2020.

The record was left open by the Hearing Coordinator through 5:00 p.m. (PT) on November 5, 2020,

to allow for additional, requested documents to be provided to the Hearing Coordinator.

21. Additional written comments were received by IDL after the record closed on

November 5, 2020. Those materials have not been reviewed by, and will not be considered by the

Hearing Coordinator in rendering this Preliminary Order. With all evidence submitted, the matter

is fully before the Hearing Coordinator.

II. CONCLUSIONS OF LAW

A. IUL Has Jurisdiction Over the Beds, Banks and Waters of Lake Coeur d’Alene.

1. Under the Notice ofAppointment ofHearing Coordinator and Public Hearing, the

Hearing Coordinator is authorized by the Director of the Department to issue this Preliminary

Order. LC. § 67-5245.

2. Lake Coeur d’Alene is a navigable lake within the state of Idaho. See Newton v.

MJK/BJK LLC, et at, 167 Idaho 236, 469 P.3d 23, 27 (2020); Kootenai Envtt. Alliance, Inc. v.

Panhandle Yacht Club, Inc., 105 Idaho 622, 624, 671 P.2d 1085, 1087 (1983). A “navigable lake”

is “any permanent body of relatively still or slack water ... capable of accommodating boats or

canoes.” I.C. § 58-1302(a); see also IDAPA 20.03.04.010.024 (iterating definition).

3. Upon admission of the State of Idaho into the Union, and under the Equal footing

Doctrine, the title to the beds and banks of navigable waters became state property that is subject to

the Public Trust Doctrine. I.C. § 58-1201(1). Under the Public Trust Doctrine, the “state board of

land commissioners may approve, modify or reject all activities involving the alienation or

encumbrance of the beds of navigable waters in accordance with the public trust doctrine.” I.C. §

58-1203(1). The Public Trust Doctrine “traditionally protected the public’s right to navigation, but
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has since expanded to protect fish and wildlife habitation, recreation, aesthetic beauty, and water

quality.” Newton, 469 P.3d at 29 (citing Idaho forest Inthis., Inc. v. Hayden Lake Watershed

Improvement Dist., 112 Idaho 512, 516, 733 P.2d 733, 737 (1987) (citing Kootenai EnvtL Alliance,

Inc., 105 Idaho at 625, 632-33, 671 P.2d at 1088, 1095-96)).

4. Compatible with the Public Trust Doctrine are the Land Board’s general legislative

authorities, which include the power to “regulate and control the use or disposition of lands in the

beds of navigable lakes ... so as to provide for their commercial, navigational, recreational or other

public use; provided, that the board shall take no action in derogation of or seeking to interfere with

the riparian or littoral rights of the owners of upland property abutting or adjoining such lands ...

I.C. § 58-104(9)(a); see also Idaho Const. art. IX, § 7 (providing the Land Board shall have the

power to direct, control, and dispose of public lands of the state, under such regulations as may be

prescribed by law).

5. The “disposal” or “disposition” of public lands “incorporates conveyances other than

just sales—it contemplates both sales and leases.” Wasden v. State Bd. ofLand Comm ‘rs, 153

Idaho 190, 197, 280 P.3d 693, 700 (2012).

6. The scope of the state’s title in the beds of navigable lakes “extends to the natural

high water mark as it existed at the time the state was admitted into the Union.” Idaho forest

Indits., Inc. v. Hayden Lake Watershed Improvement Dist., 112 Idaho 512, 516, 733 P.2d 733, 737

(1987) (citations omitted); see also I.C. § 5 8-1302(b) (defining “beds of navigable lakes” as the

lands lying under or below the natural or ordinary high water mark of a navigable lake).

7. As a navigable lake, Lake Coeur d’Alene may be used and disposed of by the state,

but no such disposition shall interfere with the rights of the Land Board “to regulate commerce on.

the navigable lakes, rivers, or streams as public highways over which every citizen has a natural
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right to carry [on] commerce, whether by ships, boats, or the floating of logs or lumber, having due

consideration and reasonable care for the rights of individuals, as well as the public, in the common

use of such public highways.” Callahan v. Price, 26 Idaho 745, 146 P. 732, 735 (1915) (citing

Illinois C.R. Co. v. Chicago, 176 U.S. 646 (1900)).

8. The granting of an encroachment permit or a submerged land lease is not a disposal

of property in fee simple to a private party. Such grants maintain the public trust land within the

control of the state because “the state is not precluded from determining in the future that this

conveyance is no longer compatible with the public trust imposed on this conveyance.” Kootenai

Envtl. Alliance, Inc., 105 Idaho at 631, 671 P.2d at 1094.

9. The Idaho Supreme Court has adopted a two-part test to determine the validity of a

disposal, including the lease, of public trust property: “One, is the grant in aid of navigation,

commerce, or other trust purposes, and two, does it substantially impair the public interest in the

lands and waters remaining?” Kootenai Envtl. Alliance, Inc., 105 Idaho at 626, 671 P.2d at 1089

(citing Illinois C.R. Co. v. Illinois, 146 U.S. 387, 460 (1892)).

10. With limited exceptions that do not apply in this matter, the Land Board exercises its

rights, powers and duties through IDL. I.C. § 5 8-119(1). “It is clear, therefore, that the Department

of Lands acting as the representative of the State Land Board has the power to dispose of public

[trust] lands.” Kootenai Envtl. Alliance, Inc., 105 Idaho at 632, 671 P.2d at 1095.

11. With “the public trust doctrine at all times [forming] the outer boundaries of

permissible government action with respect to public trust [lands],” the Land Board and, therefore,

IDL may manage navigable waters through any applicable statutory and regulatory framework.

Kootenai Envtl. Alliance, Inc., 105 Idaho at 63 1-33, 671 P.2d at 1094-96. Such statutory and

regulatory framework includes the Land Board’s general authority in Idaho Code § 58-104(9)(a);
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and the Public Trust Doctrine, as codified in title 58, chapter 12, Idaho Code; along with the related

administrative rules at IDAPA 20.03.17 — Rules Governing Leases on State-Owned Submerged

Lands and formerly Submerged Lands. The other often-used framework is the Lake Protection Act

at title 58, chapter 13, Idaho Code (“LPA”); along with the administrative rules promulgated to

implement the purposes and policy of the LPA at IDAPA 20.03 .04 — Rules for the Regulation of

Beds, Waters, and Airspace Over Navigable Lakes in the State of Idaho (“Rules”). Kootenai Envtl.

Alliance, Inc., 105 Idaho at 63 1-33, 671 P.2d at 1094-96 (upholding the LPA and Rules as

consistent with the Public Trust Doctrine).

B. The Application is Denied because the Applicant, in this Specific Circumstance, is Not
Qualified Under the LPA to Hold an Encroachment Permit at the Proposed Location
in Lake Coeur d’Alene.

1. The Application and this administrative matter are being conducted according the

LPA and the Rules. However, as discussed, below, the LPA and the Rules are not an applicable

framework because the Applicant does not have littoral rights adjacent to land that has a common

boundary with the low water mark at any location in or above the bed of Lake Coeur d’Alene that

the Applicant seeks to encumber. Such littoral rights are a threshold requirement of the LPA.

a. Under the LPA, IDL must “regulate, control and may permit encroachments

in aid of navigation or not in aid of navigation on, in or above the beds or waters of navigable lakes

as provided herein.” I.C. § 58-1303 (emphasis added).

b. An application for a commercial navigational encroachment or a

nonnavigational encroachment “must be submitted or approved by the riparian or littoral

owner.” I.C. § 5 8-1306(a) (emphasis added); see also IDAPA 20.03 .04.020.02 and

20.03 .04.020.07.b (reiterating that only littoral owners or lessees shall be eligible to apply for an

encroachment permit).
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c. The “littoral owner” is the “fee owner of land immediately adjacent to a

navigable lake, or his lessee, or the owner of... littoral rights that have been segregated from the

fee specifically by deed, lease, or other grant.” IDAPA 20.03 .04.010.33 (emphasis added). The

word “adjacent” is expressly defined in the Rules to mean “{cjontiguous or touching, and with

regard to land or land ownership having a common boundary.” IDAPA 20.03.04.010.01.

d. The two other phrases that must be understood in order to define who, as a

littoral owner, is qualified to submit an LPA application for a commercial navigational

encroachment or a nonnavigational encroachment are “littoral rights” and “low water mark.. The

term “littoral rights” means “only the rights of owners or lessees of land adjacent to navigable

waters of the lake to maintain their adjacency to the lake and to make use of their rights as

littoral owners or lessees in building or using aids to navigation but does not include any right to

make any consumptive use of the waters of the lake.” I.C. § 58-1302(f) (emphasis added); see also

IDAPA 20.03.04.010.32 (iterating the definition). Finally, the term “low water mark” is defined as

“that line or elevation on the bed of the lake marked or located by the average low water elevations

over a period of years and marks the point to which the riparian rights of adjoining

landowners extend as a matter of right, in aid of their right to use the waters of the lake for

purposes of navigation.” I.C. § 58-1302(e) (emphasis added); see also IDAPA 20.03.04.010.21

(repeating definition).2

e. In summary of the above-quoted statutes: As provided for in the LPA, an

application for a commercial navigational encroachment or a nonnavigational encroachment may

2 “[Ojne of the basic rights enjoyed by owners of properties upon a navigable lake is the right to have
access to the waters of such lake at the low water mark; this right is valuable and in many instances
it is the controlling aspect of the value of such lands.” Lake CDA mv., LLC v. IDL, 149 Idaho 274,
283, 233 P.3d 721, 730 (2010) (emphasis in Lake CDA mv.).
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be approved by IDL when the application is submitted by the owner or lessee of upland real

property, the littoral rights of which touch and share the common boundary line with the low water

mark at the location in or over the bed of navigable lake where the applicant requests an

encroachment permit.3

2. Here, the Applicant admittedly is not a littoral owner on Cougar Bay. See Appi ‘ii;

Exhibit IDL-2. The Applicant does not hold the littoral rights of any upland location bordering

Lake Coeur d’Alene anywhere near the location of the proposed encroachment area. fri. Under the

LPA, the Applicant is not qualified to be issued an encroachment permit at the proposed

encroachment location. Therefore, no part of the Application can be granted.

3. Indeed, no person’s littoral rights extend to and exist at the proposed encroachment

location. The most landward point of the encroachment location is approximately 431 feet

waterward from the closest intersection with the line of navigability4 — as depicted in an aerial

photograph submitted with the Application. See Appi ‘n; IDL Report p. 5. At the proposed

location, the bed of Lake Coeur d’Alene is unencumbered public trust land owned by the state.

Consequently, the legal authority to allow either of NIM’s proposed encroachments is not the LPA

and Rules since that framework is for permitting encroachments to enable adjacent littoral rights.

The single exception to the requirement of littoral ownership or permission appears to be at IDAPA
20.03 .04.020.07.d, which requires that applications “for noncommercial encroachments intended to
improve waterways for navigation, wildlife habitat and other recreational uses by members of the
public must be filed by any municipality, county, state, or federal agency, or other entity empowered
to make such improvements.”

The “line of navigability” means “a line located at such distance waterward of the low water mark
established by the length of existing legally permitted encroachments, water depths waterward of the
low water mark, and by other relevant criteria determined by the board when the line has not already
been established for the body of water in question.” I.C. § 5 8-1302(g).
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C. The Applicant Could Be Issued a Submerged Lands Lease as the Requisite
Government Approval for a Proposed Encumbrance of Lake Coeur d’Alene.

1. As discussed, above, IDL could evaluate whether to approve NIM’s proposed

encumbrances to Lake Coeur d’Alene through another statutory and regulatory framework —.

namely the Land Board’s constitutional and statutory authority, including the Public Trust Doctrine,

along with the corresponding administrative rules at IDAPA 20.03.17 — Rules Governing Leases on

State-Owned Submerged Lands and formerly Submerged Lands.- Idaho Const. art. IX, § 7; LC. §

58-104(9)(a), 5 8-1203(1); see also IDAPA 20.03.17.000 (citing as its legal authorities I.C. § 58-

104(9) and title 58, chapter 12, Idaho Code).

2. In the Submerged Lands Rules, and consistent with its legal authorities, the state

“asserts the right to issue leases for all encroachment, navigational or non-navigational, upon, in or

above the beds or waters of navigable lakes and rivers” and provides instruction and the procedure

for the issuance of a submerged lands lease that is “in the public interest and consistent with

these rules.” IDAPA 20.03.017.001 .02.b. and 20.03.017.025.02 (emphasis added).

3. Without permission from the state, and therefore in violation of Idaho law, NIM has

been encumbering the water and bed of Lake Coeur d’Alene, in Cougar Bay, for at least 12 years.

See J Condon testimony; IDL Reportpp. 1 and 5. While Mr. Condon expressed frustration with

the government regulation of Lake Coeur d’Alene’s public trust resource, he also acknowledged

that the lack of government approval has not caused NIM to cease its unauthorized uses of the lake.

See I Condon testimony.

a. In the administrative matter currently before the Hearing Coordinator, NIM

has applied to receive the requisite government approval. However, as discussed, above, given the

specific circumstances of the Applicant and Application, such permission cannot be granted
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pursuant to the LPA and the Rules, and therefore cannot be approved by the Hearing Coordinator

whose authority arises from the LPA and Rules.

b. NIM and Mr. Condon must be diligent in securing a submerged lands lease if

it is to continue its occupation of Cougar Bay.

c. As the responsible regulatory agency, IDL must be diligent in either

approving a submerged lands lease, if possible under those rules, or requiring NIM to completely

remove all encroachments related to its business in Cougar Bay.

4. Although the IDL Report, including its written conclusions and recommendations

and IDL’s additional verbal recommendations offered during the public hearing in this matter, were

presented under the legal framework of the LPA and Rules, the Hearing Coordinator is in

agreement with IDL’s analysis and conclusions, and believes that IDL’s analysis and conclusions

can be recast under the legal framework of the Submerged Lands Rules and its legal authorities.

The Hearing Coordinator would encourage IDL to evaluate any submerged lands lease application

with the same or similar scope of the current encroachment permit Application, the same way IDL

evaluated the encroachment permit Application.

III. ORDER

Based upon the foregoing findings of fact and conclusions of law, IT IS HEREBY

ORDERED that Encroachment Permit Application No. L-95-S -5884 is DENIED, subject to any

conditions imposed by the Director of the Idaho Department of Lands.

This order issued herein is a Preliminary Order, pursuant to Idaho Code § 58-1306(c), 67-

5270 and 67-5272, and the Notice ofAppointment ofHearing Coordinator and Public Hearing

issued on October 2, 2020, which states as follows:
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In accordance with Idaho Code § 67-5240, the Hearing Coordinator
shall submit a preliminary order to the Director of the Idaho
Department of Lands, who shall issue a Final Order no more than
thirty (30) days after the conclusion of the hearing.

The Preliminary Order can and will become final without further action of the agency if the

Director does not issue a final Order within thirty (30) days of the close of the hearing.

If this Preliminary Order becomes final, or if the Director issues a Final Order, pursuant to

Idaho Code § 58-1306(c), the Applicant or other aggrieved party has the right to have this decision

reviewed by the district court in the county where the encroachment is proposed by filing notice of

appeal within thirty (30) days from the date of the final decision. Idaho Code § 58-1306(c). The

filing of an appeal to the district court does not itself stay the effectiveness or enforcement of the

order under appeal. Idaho Code § 67-5274.

DATED this _23 day ofNovember, 2020.

Michele Andersen
Hearing Coordinator
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CERTIFICATE OF MAILING

I hereby certify that on this 23 day of November, 2020. I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the following:

Idaho Department of Lands LI U.S. Mail, postage prepaid
Dustin Miller, Director LI Hand Delivery
do Renee Jacobsen E1 Email: rjacobsenidl.idaho.gov
300 N 6th Street, Suite 103
Boise, ID 83702-0050

Kristina Fugate LI Statehouse Mail
Office of the Attorney General LI Hand Delivery
P.O. Box 83720 El Email: kristina.fugate@ag.idaho.gov
Boise, ID 83720-0010

Kourtncy Roninc
Workflow Coordinator
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National and Canadian Winter Dock Storage References 

Shoremaster is a Northwest based dock manufacturer. Recommend pulling docks out and stacking them 

in a flat location to protect from ice damage. 

https://www.shoremaster.com/about-shoremaster/news-events/articles/a-quick-guide-to-

proper-boat-dock-storage/  

Alumidock is a New York based dock manufacturer. Recommend pulling their sectional pier systems out 

of the water and stacking them. 

https://alumidock.com/blog/storing-your-dock-winter-120  

Multinautic is a Canadian based dock manufacturer. Recommend pulling docks out and stacking them to 

protect from ice or other damage.  

If they are to be left in the water, they recommend detaching docks from the shoreline and from other 

dock sections, making all anchor chains slack, and connecting everything to shore with ropes. Bumpers 

should be used as needed. This will allow the dock sections to float freely all winter. 

https://www.multinautic.com/winter-storage/  

Lakeside Dock Sales is a Maryland based dock manufacturer. They recommend leaving docks in the 

water if three conditions are met: 

1. The area is protected from wind and waves are 1 foot high or less. 

2. The floats will not rub on the lake bottom or rocks when the water drops. 

3. The docks should have two feet of clearance around them for freedom of movement after the 

water freezes. 

They also recommend loosening anchor chains, removing ramps, and tying the dock to something solid 

on shore with a rope. 

If the conditions are not as described, they recommend removing the dock from the water. 

https://www.lakesidedocksales.com/winter-storage-keeping-your-dock-in-the-water/  

EZ Dock is a nationwide dock manufacturer. Recommend pulling docks out and stacking them protect 

from ice or other damage. They recommend removing their polyethylene float docks and storing them 

on shore.  

If removal is not possible, then they recommend installing a bubbler system around the dock to 

minimize ice formation. The dock should be tied to shore with a rope and then detached from the shore. 

https://www.ez-dock.com/blog/how-to-winterize-your-boat-dock/  

Technidock is a New York based dock manufacturer. Recommend pulling docks out in northern states to 

protect from ice or other damage. 

https://www.technidock.com/preparing-your-docks-for-winter/ 
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Accudock is a Florida based dock manufacturer. Recommend pulling docks out and stacking them to 

protect from ice or other damage. Pulling them up on shore is an option if stacking cannot be done. 

Docks can be left in if: 

1. The dock has room to shift around with the freezing water. 

2. The area is protected from the wind. 

3. Waves do not exceed one foot in height. 

4. Floats do not rub on the bottom at lowest water level. 

They also recommend loosening anchor chains and tying the dock to shore with a rope. 

https://www.accudock.com/blog/residential-floating-dock-winter/ 

Dock Hardware is a New York based dock manufacturer. Recommend pulling docks out and stacking 

them to protect from ice or other damage. 

https://www.dockhardware.com/should-i-remove-my-floating-boat-dock-for-winter-months/ 

Decks & Docks Lumber Co. is an eastern US dock manufacturer. Recommend pulling docks out to 

protect from ice or other damage. Pipe docks (see Alumidock above) must be removed. Pier docks can 

have oscillators (de-icers) or bubblers installed to prevent ice buildup. This may not protect against 

moving ice. 

Docks can be left in if: 

1. The area is protected from the wind and waves. 

2. The lake is drained every winter. 

3. The dock will not rest on rocks when the water is down. 

4. The dock has two feet of space to shift. 

In addition, the anchor chains should be loosened and a rope should be used to tie the dock to the 

shore. 

https://www.decks-docks.com/prepare-your-dock-for-winter  

CanadaDocks is a Canadian dock manufacturer. They recommend that all “standing docks” on “legs” 

(see Alumidock above) be removed for winter due to ice damage.  

Floating docks exposed to wind and ice movement, or moving current along a river, are also 

recommended for removal. 

Floating docks in sheltered areas on a lake may be left in the water if the ramp is removed, anchors are 

loosened, and the dock is tied to the shoreline with rope. 

https://www.canadadocks.ca/preparing-your-dock-for-winter  

Cottage Life magazine recommends removing a pipe dock (see Alumidock above) to protect from ice 

damage. Floating docks should only be left in the water if they are tied up in a protected bay. Lift docks 

(boat lifts) should be winched up to five feet above the normal summer water level. 

Pier docks subject to ice buildup may require bubblers to prevent ice formation around the legs. 
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https://cottagelife.com/outdoors/dealing-with-your-dock-in-the-winter/  

Lake Front Living Blog is New England based and recommends pulling docks out and stacking them to 

protect from ice or other damage. Bubblers will not protect a dock from wind driven ice that heaves 

onto shore or is just blown into shore. They recommend pulling out all docks except those on fixed 

piling.  

https://blog.lakefrontliving.com/docks-ice-can-leave-docks/  

 

Idaho Winter Dock Storage References 

Boondocks, LLC is based in Spirit Lake, Idaho. They recommend either moving the dock to a protected 

bay or securing it in place properly to avoid damage from winter ice and strong winds.    

https://www.boondocksllc.org/services 

North Idaho Maritime is based in Coeur d’Alene, Idaho. They recommend dock storage in a protected 

bay, removing slip covers due to snow load and ramp removal due to changes in lake level. If docks are 

not moved, then anchor systems may need adjustment for changing water levels. Winter hazards 

include grounding out as the lake water level drops, ice, and heavy winter winds in unprotected areas.  

https://www.northidahomaritime.com/services 
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From: lisauriguen@gmail.com
To: Mick Thomas
Cc: rmendive@house.idaho.gov; twisniewski@house.idaho.gov; dcheatham@senate.idaho.gov; mthomas@kcgov.us;

Martinez, William E BOSN2
Subject: Frey Dock & Barge
Date: Thursday, October 15, 2020 01:27:07 PM
Attachments: Commissioners" Letter.pdf

Frey Current Application.pdf
Frey Dock Non Compliance Notice.pdf
Frey Dock Petition Signed.pdf
Frey IDL SA.pdf

Hello Mick,

Attached please find the Rockford Bay neighborhood letter that we request be delivered to the
Commissioners in anticipation of the Land Board meeting scheduled for next Tuesday, October 20,
2020.  We have also attached all pertinent documentation & photographs mentioned in the letter,
for the Commissioners’ review.

As you and I discussed earlier this week, within the letter we have officially requested a public
hearing on the Frey Dock issues.  I believe by requesting this hearing  we are required to deposit and
pay the costs associated with your office publishing a “notice of hearing”.  Please let me know the
procedure for providing those funds.

Please let me know if there is anything further that you or the Commissioners require.  Your
assistance in distributing the attached documents in a timely manner is greatly appreciated.

Regards,
Lisa Armstrong

Case No. PH-2020-PUB-22-004
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October 15, 2020 
 
 
Idaho State Board of Land Commissioners 
Honorable Governor Brad Little 
Honorable Secretary of State Lawerence Denney 
Honorable Attorney General Lawrence Wasden 
Honorable State Controller Brandon Woolf 
Honorable Superintendent of Public Instruction Sherri Ybarra 
Mr. Dustin T. Miller, Secretary to the Board 
 
Re: Frey Dock & Barge 
 
Dear Commissioners, 
 
We appreciate the opportunity to inform the Commissioners of the challenges and frustrations 
we have experienced with Frey Dock & Barge’s unrestricted use of Rockford Bay on Lake 
Coeur d’Alene.  For over two decades we have witnessed Frey Dock: 
 


1. Use Rockford Bay for winter dock storage without a permit or lease from IDL. 


2. Create a mooring line without obtaining any permit or lease from IDL. 


3. Move the mooring line and create hazards in the center of Rockford Bay. 


4. Allow untethered/broken mooring line to create boating hazards. 


5. Allow stored docks to break loose and float freely in the bay.  


6. Moor the barge, crane and tugboat without proper lighting. 


7. Leave docks stored on the mooring line throughout the summers. 


8. Encourage barge loaded with garbage to use the mooring line.   


9. Allow people to use the stored docks as fishing docks.  


10. Allow people to get into and on the docks, crane and barge.     


11. Permanently moor the rusted barge, crane and tugboat in Rockford Bay.  


12. Drill and place unauthorized pilings.  


 
After receiving a Non-Compliance letter from IDL in April, 2020 Frey Dock continued to ignore 
IDL’s authority and proceeded to: 
 


1. Remove pilings from the old mooring line without the permission of IDL. 


2. Moor old docks on the illegal mooring line. 


3. Moor their rusted barge and crane on the new unauthorized line in the Bay until late 


August 2020. 


4. Conduct dock construction in Rockford Bay. 


5. Allow boaters to tie to the dock(s) on the mooring line. 


6. Negligently allow the unauthorized mooring line to be untethered/broken and create a 


boating hazard. 


7. Encourage other barges, tug boats and cranes to use Rockford Bay for storage, 


without proper lighting.  
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Frey entered into a Settlement Agreement with IDL for a temporary winter dock storage permit 
for the 2020/21 season, while knowingly disregarding the terms of the Agreement:   
 


1. Frey signed the Settlement Agreement on September 2nd, approximately 31 days after 


they were required to sign.  


2. Frey’s signature was not notorized. 


3. Frey was in breach of the terms of the agreement at time of signature because the 


barge and tugboat were tied to the mooring line until late August 2020. 


4. Frey stored dock(s) in the bay during the summer of 2020 and was doing so when the 


settlement agreement was signed on September 2nd, again in breach of the terms of 


the agreement. 


 
Under the Settlement Agreement with IDL, Frey Dock submitted its permit application on 
September 28, 2020.  The application is incomplete and inaccurate: 
 


1. Drawings and photographs submitted are not up-to-date and do not demonstrate the 


current state of the Frey mooring line and the intended area for dock storage. 


2. Rockford Bay neighbors’ docks are closer than 460 feet from Frey’s winter dock 


storage and Shooters Marina is probably closer than 150 feet to the Frey dock 


storage.  It is our understanding that Shooters Marina plans a southern expansion of 


their marina, which will definitely encroach into the 150 feet projection to the stored 


docks. 


3. Frey misinforms regarding encroachment permit No. L-95-S-3436.  That permit was 


issued to Timothy Reeves – not Frey Dock & Barge.  The permit was issued for one 


year, expiring December 1990 and the required submerged land lease was never 


obtained.  Further, the Reeves permit was intended for dock storage on the northeast 


shoreline of Rockford Bay.  Please see attached historic photo. 


4. Although Frey Dock did not complete the information on the application it appears that 


they are requesting a lease for approximately 56,000 square feet of dock storage.  


This total square footage is excessive based on the waterfront property on the 


application.  Additionally, the waterfront property identified in the application is at least 


20 miles Northeast of Rockford Bay. 


5. The silt runoff into Rockford Bay has increased dramatically over the decades.  Not all 


the docks brought into Rockford Bay by Frey Dock float throughout the winter as Frey 


states in the application.   Some docks sit on silt & mud in Rockford Bay throughout 


the winter.  This fact is in direct opposition to Frey’s position as stated in section 17 of 


the application. 


6. Frey’s statement that his commercial entity does not impede navigation is grossly 


inaccurate.  The barge and mooring line are located directly in the center of Rockford 


Bay.  Hazards notwithstanding, the mere location of the barge & mooring line makes it 


a navigational impediment.  Frey points out that Rockford Bay is a no-wake zone but 


does not volunteer that a no-wake zone increases water sport traffic, i.e., year-round 


fishing, paddle boarding, kayaking, swimming, canoeing, etc.   People attempting to 


enjoy their water sports in the no-wake zone of Rockford Bay must constantly 
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navigate around the dangerous untethered and broken mooring line, and the large, 


unsightly and unlit barges, tugboats and cranes.  


 
Much like the rest of Idaho, we have seen an exponential growth in new homes and boat traffic 
in Rockford Bay.  Shooters Bar & Grill is a popular boating destination on Coeur d’ Alene Lake 
and the Shooters Marina operates one of the few gas docks on the Lake.  Rockford Bay 
encompasses two busy marinas; one at Shooters and one across the Bay which belongs to the 
Woodland Park Inc Homeowner’s Association (WPI).  The boat traffic in Rockford Bay is 
constant and each year gets more crowded.  Frey’s use of the back bay impedes watercraft 
traffic and is a dangerous hazard and a Public Nuisance as defined by Idaho State Statute 
18-5901. 
 
Frey Dock has ignored the rules and regulations of IDL for decades and has no regard for public 
waterway use of Rockford Bay.  Based on the hazards to public safety and the navigational 
obstructions it creates, we respectfully assert that Frey Dock no longer be allowed to store 
docks, barges, tugboats and cranes in Rockford Bay.  We hereby officially request that the 
issues pertaining to Frey Dock and Barge and their commercial use of Rockford Bay be 
presented at a public hearing. 
 
Your thoughtful consideration is appreciated. 
 
 
Respectfully, 
Rockford Bay Property Owners & Residents 
 
cc:   Kootenai County Sheriff’s Dept. 


US Coast Guard 
US Senate 
US Representatives 
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It is the opinion of the undersigned that Frey Dock & Barge has been illegally using the 
waterways of Rockford Bay for decades.  Frey Dock’s continuous encroachment has created an 
unsafe public nuisance in the back bay at Rockford Bay.  The undersigned demand that the 
Idaho Department of Lands, the Kootenai County Sheriff’s Department and the US Coast Guard 
take the necessary steps to ensure the safety of our bay and stop the obstruction of free 
passageway of our waterway by immediately and permanently removing the commercial 
barges, tugboats, cranes and dock storage. 
 
 
 
 


Mark & Martha D’Augustino 
 
 
 


Lorraine Branson 
 
 
 


Carey Learn 
 
 
 


Steve & Sherry Young 
 
 
 


Rick & Lisa Armstrong 
 
 
 


Jerry & Lynette Widener 
 
 
 


John & Julie Kuhlmann 
  
 
 


Gary & Kate Herold 
 
 
 


Steve Herold 
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Jim & Teresa Nicholson 
 
 
 


Kevin & Cathy Thomas 
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October 15, 2020 
 
 
Idaho State Board of Land Commissioners 
Honorable Governor Brad Little 
Honorable Secretary of State Lawerence Denney 
Honorable Attorney General Lawrence Wasden 
Honorable State Controller Brandon Woolf 
Honorable Superintendent of Public Instruction Sherri Ybarra 
Mr. Dustin T. Miller, Secretary to the Board 
 
Re: Frey Dock & Barge 
 
Dear Commissioners, 
 
We appreciate the opportunity to inform the Commissioners of the challenges and frustrations 
we have experienced with Frey Dock & Barge’s unrestricted use of Rockford Bay on Lake 
Coeur d’Alene.  For over two decades we have witnessed Frey Dock: 
 

1. Use Rockford Bay for winter dock storage without a permit or lease from IDL. 
2. Create a mooring line without obtaining any permit or lease from IDL. 
3. Move the mooring line and create hazards in the center of Rockford Bay. 
4. Allow untethered/broken mooring line to create boating hazards. 
5. Allow stored docks to break loose and float freely in the bay.  
6. Moor the barge, crane and tugboat without proper lighting. 
7. Leave docks stored on the mooring line throughout the summers. 
8. Encourage barge loaded with garbage to use the mooring line.   
9. Allow people to use the stored docks as fishing docks.  
10. Allow people to get into and on the docks, crane and barge.     
11. Permanently moor the rusted barge, crane and tugboat in Rockford Bay.  
12. Drill and place unauthorized pilings.  

 
After receiving a Non-Compliance letter from IDL in April, 2020 Frey Dock continued to ignore 
IDL’s authority and proceeded to: 
 

1. Remove pilings from the old mooring line without the permission of IDL. 
2. Moor old docks on the illegal mooring line. 
3. Moor their rusted barge and crane on the new unauthorized line in the Bay until late 

August 2020. 
4. Conduct dock construction in Rockford Bay. 
5. Allow boaters to tie to the dock(s) on the mooring line. 
6. Negligently allow the unauthorized mooring line to be untethered/broken and create a 

boating hazard. 
7. Encourage other barges, tug boats and cranes to use Rockford Bay for storage, 

without proper lighting.  
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Frey entered into a Settlement Agreement with IDL for a temporary winter dock storage permit 
for the 2020/21 season, while knowingly disregarding the terms of the Agreement:   
 

1. Frey signed the Settlement Agreement on September 2nd, approximately 31 days after 
they were required to sign.  

2. Frey’s signature was not notorized. 
3. Frey was in breach of the terms of the agreement at time of signature because the 

barge and tugboat were tied to the mooring line until late August 2020. 
4. Frey stored dock(s) in the bay during the summer of 2020 and was doing so when the 

settlement agreement was signed on September 2nd, again in breach of the terms of 
the agreement. 

 
Under the Settlement Agreement with IDL, Frey Dock submitted its permit application on 
September 28, 2020.  The application is incomplete and inaccurate: 
 

1. Drawings and photographs submitted are not up-to-date and do not demonstrate the 
current state of the Frey mooring line and the intended area for dock storage. 

2. Rockford Bay neighbors’ docks are closer than 460 feet from Frey’s winter dock 
storage and Shooters Marina is probably closer than 150 feet to the Frey dock 
storage.  It is our understanding that Shooters Marina plans a southern expansion of 
their marina, which will definitely encroach into the 150 feet projection to the stored 
docks. 

3. Frey misinforms regarding encroachment permit No. L-95-S-3436.  That permit was 
issued to Timothy Reeves – not Frey Dock & Barge.  The permit was issued for one 
year, expiring December 1990 and the required submerged land lease was never 
obtained.  Further, the Reeves permit was intended for dock storage on the northeast 
shoreline of Rockford Bay.  Please see attached historic photo. 

4. Although Frey Dock did not complete the information on the application it appears that 
they are requesting a lease for approximately 56,000 square feet of dock storage.  
This total square footage is excessive based on the waterfront property on the 
application.  Additionally, the waterfront property identified in the application is at least 
20 miles Northeast of Rockford Bay. 

5. The silt runoff into Rockford Bay has increased dramatically over the decades.  Not all 
the docks brought into Rockford Bay by Frey Dock float throughout the winter as Frey 
states in the application.   Some docks sit on silt & mud in Rockford Bay throughout 
the winter.  This fact is in direct opposition to Frey’s position as stated in section 17 of 
the application. 

6. Frey’s statement that his commercial entity does not impede navigation is grossly 
inaccurate.  The barge and mooring line are located directly in the center of Rockford 
Bay.  Hazards notwithstanding, the mere location of the barge & mooring line makes it 
a navigational impediment.  Frey points out that Rockford Bay is a no-wake zone but 
does not volunteer that a no-wake zone increases water sport traffic, i.e., year-round 
fishing, paddle boarding, kayaking, swimming, canoeing, etc.   People attempting to 
enjoy their water sports in the no-wake zone of Rockford Bay must constantly 
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navigate around the dangerous untethered and broken mooring line, and the large, 
unsightly and unlit barges, tugboats and cranes.  

 
Much like the rest of Idaho, we have seen an exponential growth in new homes and boat traffic 
in Rockford Bay.  Shooters Bar & Grill is a popular boating destination on Coeur d’ Alene Lake 
and the Shooters Marina operates one of the few gas docks on the Lake.  Rockford Bay 
encompasses two busy marinas; one at Shooters and one across the Bay which belongs to the 
Woodland Park Inc Homeowner’s Association (WPI).  The boat traffic in Rockford Bay is 
constant and each year gets more crowded.  Frey’s use of the back bay impedes watercraft 
traffic and is a dangerous hazard and a Public Nuisance as defined by Idaho State Statute 
18-5901. 
 
Frey Dock has ignored the rules and regulations of IDL for decades and has no regard for public 
waterway use of Rockford Bay.  Based on the hazards to public safety and the navigational 
obstructions it creates, we respectfully assert that Frey Dock no longer be allowed to store 
docks, barges, tugboats and cranes in Rockford Bay.  We hereby officially request that the 
issues pertaining to Frey Dock and Barge and their commercial use of Rockford Bay be 
presented at a public hearing. 
 
Your thoughtful consideration is appreciated. 
 
 
Respectfully, 
Rockford Bay Property Owners & Residents 
 
cc:   Kootenai County Sheriff’s Dept. 

US Coast Guard 
US Senate 
US Representatives 
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It is the opinion of the undersigned that Frey Dock & Barge has been illegally using the 
waterways of Rockford Bay for decades.  Frey Dock’s continuous encroachment has created an 
unsafe public nuisance in the back bay at Rockford Bay.  The undersigned demand that the 
Idaho Department of Lands, the Kootenai County Sheriff’s Department and the US Coast Guard 
take the necessary steps to ensure the safety of our bay and stop the obstruction of free 
passageway of our waterway by immediately and permanently removing the commercial 
barges, tugboats, cranes and dock storage. 
 
 
 
 

Mark & Martha D’Augustino 
 
 
 

Lorraine Branson 
 
 
 

Carey Learn 
 
 
 

Steve & Sherry Young 
 
 
 

Rick & Lisa Armstrong 
 
 
 

Jerry & Lynette Widener 
 
 
 

John & Julie Kuhlmann 
  
 
 

Gary & Kate Herold 
 
 
 

Steve Herold 
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Jim & Teresa Nicholson 
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Nick & Debbie Herman 
 
 
 

John & Renee Grandinetti 
 
 
 

Fran & Maureen DeTar 
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Exhibit 7: 1968 Photo of Rockford Bay
Dock storage to the right (east) of the marina
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 6/8/1998
After storage season. Barge and a few docks present on 0.63 acres of lake.

Barge

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 6/15/2004
After storage season. One dock present on 0.41 acres of lake.
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 9/27/2005
Before storage season. A few docks present on 0.45 acres of lake.
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 6/22/2006
After storage season. A few docks present on 0.65 acres of lake.
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 4/30/2009
Near end of storage season. Several docks and barge present on 0.61 acres of lake.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 6/23/2009
After storage season. A few docks present on 0.55 acres of lake.
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 8/20/2011
Before storage season. One dock present on 0.22 acres of lake.
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 7/2/2013
Before storage season. A few docks and a barge present on 0.58 acres of lake.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 7/14/2013
Before storage season. A few docks and a barge present on 0.49 acres of lake.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 4/20/2015
During storage season. Many docks and a barge present on 1.89 acres of lake.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 4/7/2016
During storage season. Many docks and a barge present on 1.79 acres of lake.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 6/20/2017
After storage season. A few docks present on 0.29 acres of lake.
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 7/18/2018
Before storage season. A barge is present on 0.37 acres of lake.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 8/13/2020
Yellow outline shows location of storage area in 2018. Barge and log boom are secured to 
the three new piling installed in 2019 located about 100 feet south of the older piling.

Barge
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Frey Dock & Barge Inc.’s Rockford Bay Activity, 8/13/2020
Before storage season. Yellow outline is 1.69 acres and includes the old piling to the north and the 2019 piling with log boom and barge. Red 

outline is proposed 140’ x 400’ storage area south of the new log boom.

Barge

275’

320’

240’

120’ to 
nearest dock

140’

400’
Requested Storage Area
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From: Maureen deTar
To: Comments; Mick Thomas
Subject: Re: Frey Dock and Barge Public Comments Rockford Bay
Date: Thursday, July 29, 2021 09:57:57 AM

I failed to give some time reference to the photographs. The first was taken in August of 2020
when we had two barges parked all summer long and into fall in Rockford Bay. The second
photograph labeled docks.pdf is a picture taken May 13th of 2021 showing the docks corralled
in the bay. Our boat was in the water on the 8th. Thank you.

On Wed, Jul 28, 2021 at 10:46 PM Maureen deTar <modetar@gmail.com> wrote:
Hello. My name is Maureen deTar. After attending the hearing last night,I felt compelled to
write my personal comments about the storage of winter docks and the year-round unsightly
and dangerous storage of the Frey barge and tugboat in Rockford Bay. My husband and I
have lived in Woodland Shores for two years and owned our property for four years which
enables us to use the Woodland Park areas and our own boat slip at our community private
docks.

We have many grandchildren who live locally and swim and fish with us in our bay. We
bird watch on our kayaks and from shore and have been enjoying the wetland in the west
end of the bay, observing our three resident bald eagles, a Golden Eagle, the families of
Canadian Geese, Heron, swallows, and a lone Grebe who return every year. We notice that
these birds stay away from the barge and when kayaking, have seen oil and gas on the
surface of the water which I imagine keeps them away as they are bio-hazardous pollutants.
I am worried that the resident and migrating birds will suffer due to the quality of the water
when they fish and nest in this area. 

While swimming, boating, and kayaking, we have been navigating around the docks, barge
and broken and unmaintained pilings and logs used in winter to corral the docks for years.
We witnessed the moving of the pilings to the south of the bay from our deck in September
of 2019. This was done without permits, a hearing, or in fact, any knowledge of the IDL or
those affected, in keeping with the modus operandi of Frey Dock and Barge industrial
business.

Why is that Mr. Frey feels compelled by Mr. Magnuson to move these pilings without
informing IDL, ignoring the permitting process (and the law) because he is “a good friend”?
He knowingly broke the law and when that came to light in the hearing, I was dismayed at
the laughter of the representatives of the IDL in the room. Did I miss something? Is this a
joking matter? Is someone immune from the law and the legal processes followed by the rest
of the citizens because they are friends with Mr. Magnuson? I cannot imagine that any other
local Idaho citizen would be afforded decades of ignoring the law, permitting fees, or the
anchoring of an industrial commercial barge and tugboat in Rockford Bay without any
consequences. Mr. Frey has amply demonstrated his disregard for the law, the residents of
Rockford Bay, and the Idaho Department of Lands. Please do not grant him any more
favors.
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Exhibit 10: Frey Dock & Barge Webpage
8/27/2021, Advertising free dock storage for a year with purchase of a new dock (circled).
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Source: EPA Webpage
https://www.epa.gov/sites/default/files/2019-

03/documents/cour_dalene_final_wetland_program_plan_dec
ember_2017.pdf

Downloaded 8/27/2021, shows full boundary of Coeur d’Alene 
Tribe. 

Exhibit 11: Boundary of Coeur d’Alene Reservation
Rockford Bay shown in inset. Note tribal boundaries 
follow the shoreline in Rockford Bay, indicating state 
ownership of the lakebed. This is in contrast to the 

lower third of the lake shown within the tribal 
boundary and not under state ownership.

Rockford Bay

Rockford Bay
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