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20.03.04 — RULES FOR ENCROACHMENTS ON NAVIGABLE WATERWAYSTHE REGULATION-OF-
EEDe ATERe AP AR ACE
CuER e AL E LAKES IR T HE AT E O DA

000. LEGAL-AUTHORITY.
This Chapter is adopted under the legal authorities of Sections 58-104(6), 58-104(9), 58-105, and 58-127, Idaho Code;
Title 58, Chapter 13, Idaho Code; and Title 67, Chapter 52, Idaho Code. e

001. HFEE-AND-SCOPE.

Asrcenace Over Na I'\]ﬂ T akeg in the Stata AL Tdahn > (21 270
Aomprectoer bl le Dol e Do oD Db e
02 Scope. These rules govern encroachments on, in, or above navigable lakes in the state of Idaho.

002. ADMINISTRATIVE APPEALS.

Any person aggneved by any final decision or order of the bBoard is entitled to judicial review pursuant to the
04 Title 58, Chapter 13, Sections 58-1305 and 58-1306,
Idaho Code, and Sectlons 025, 030, and 080 of these rules. (3-18-22)

003. INCORPORATION BY REFERENCE.
The following documents are incorporated by reference into these rules: (3-18-22)

01. IDAPA 24.39.10, “Rules of the Idaho Electrical Board.” IDAPA 24.39.10 is available at

https://adminrules.idaho.gov/rules/current/24/243910.pdf. (3-18-22)
02. IDAPA  24.39.20, “Rules Governing Plumbing.” This rule is available at
https://adminrules.idaho.gov/rules/current/24/243920.pdf. (3-18-22)
03. 33 CFR Part 62, revised as of July 27, 2015 (United States Aids to Navigation System). The
Electronic Code of Federal Regulations (¢CFR) is available at https://www.ecfr.gov/cgi-bin/ECFR. e
04. IDAPA 18.08.01, “Idaho Department of Insurance State Fire Marshal — Adoption of the In-

ternational Fire Code” This rule 1s available at https://adminrules.idaho.gov/rules/current/18/180801.p

004. - 009. (RESERVED)

010. DEFINITIONS.

Additional definitions can be found in Title 58, Chapter 13, Idaho Code. ( )
01. Adjacent. Contiguous or touching, and with regard to land or land ownership having a common
boundary. (3-18-22)

02. Aids to Navngatlon Buoys, beacons, warnmg hghts and other encroachments used to determine
position or safe coursesin-= avies
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036. Boat Garage. A nonnavigational structure with one (1) or more slips that is completely enclosed

with walls, roof, and doors;-butne-temperary-erpermanent residential-area. (3-18-22)
047. Boat Lift. A navigational mechanism for mooring boats partially or entirely out of the water.

(3-18-22)

058. Boat Ramp. A structure or improved surface extending below the ordinary or artificial high water

mark whereby watercraft or equipment are launched from land-based vehicles or trailers. e

06. Breakwater. A navigational structure that is designed to protect moorage by reducing wave energy.

( )

079. Commercial Marina. A commercial navigational encroachment whose primary—purpose is to
provide moorage for rental or for free to the-at least 50% of the general public. (3-18-22)

0810. Commercial Navigational Encroachment. A navigational encroachment used for commercial
purposes. (3-18-22)

09141, Community Dock. A navigational structure_or structures that provides private moorage for three
(3) or more than-twe+2)-adjacent littoral owners, or other littoral owners possessing a littoral common area with littoral
rights including, but not limited to homeowner’s associations. No public access is required for a community dock.

84822

102. Covered Slip. A slip, or group of slips, with-acovered by a frame,fabrie canopy, and eaves that do

not extend beyond the underlying dock. 31822
113.  Department. The Idaho Department of Lands-o+its-designee. 1822

124. Director. The head of the Idaho Department of Lands or theirkis designee. e

13. Dredging. The removal of earthen material below the ordinary or artificial high water mark. The

term “dredging” may also be used interchangeably with “excavating”.

147.  Fleating Heme-or Float Home. A nonnavigational structure that is designed and built to be used,
or is modlﬁed to be used, as a statlonary wafeerbeme re31dent1a1 dwelhng and is not self-propelled Jihes%t-metures

158. Floating Toys. Trampolines, inflatable structures, water ski courses, slides, and other
nonnavigational recreational equipment that are not permanently anchored to the lake-bed eran-enereachmentand are
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either located between the shoreline and the line of navigability or are waterward of the line of navigability for less
than twenty-four (24) consecutive hours. e

169. Jet Ski Ramp, Port, or Lift. A navigational mechanism for mooring jet skis or other personal
watercraft similar to a boat lift. The lifts-may-befree standins or attached-to-a-dock or pier: e

1720. Line of Navigability. A line located at such distance waterward of the low water mark established
by the length of existing legally permitted encroachments, water depths waterward of the low water mark, and by
other relevant criteria determined by the bBoard when a line has not already been established for the body of water in

question. 3-18-22)

18. Riparian-er Littoral Owner. The fee owner of land adjacent to a navigable lake, or a lessee, or the
owner of littoral rights that have been segregated from the fee specifically by deed, lease, or other grant. ( )

19. Riparian—er—Littoral Right Lines. Lines that extend waterward from ef the intersection of
betweenthe artificial or ordinary high water mark and an upland ownership boundary to the line of navigation. Littoral

right lines will generally be at right angles to the shoreline and are not extensions of upland property lines. ( )

20. Marine Motor Fuel-Dispensing Facility. A nonnavigational encroachment where flammable
and/or combustible liquids or gases used as fuel for watercraft are stored and dispensed from fixed equipment on
shore, piers, wharves, floats or docks into the fuel tanks of marine craft and includes all other facilities used in
connection therewith. ( )

212. Moorage. A place to secure float homes and watercraft including, but not limited to, boats, personal
watercraft, jet skis, etc. (3-18-22)

225. Party. Each person or agency named or admitted as a party or properly seeking and entitled as of
right to be admitted as a party. (3-18-22)

236. Person. Any individual, partnership. corporation, association, governmental subdivision or agency,
or pubhc or p_rlvate orgamzatlon or ent1ty of any character. pafmem}ﬁp—asseekaﬁeﬂ—eeﬂmfaﬁen—na&m&l—pepseﬂ—ef

18-22)
247, Piling. A-metal:Metal, concrete, plastic, or wood posts that-is are plaeed-driven into the lakebed and
used to secure floating docks and other structures. e

259. Public Hearing. The type of hearing where members of the public and other interested parties or

agencies are allowed to comment, in written or oral form, on the record at a public meeting held at a set time and place
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and presided over by a designated representative-of the Department-whe-aets-as-the-hearing coordinator. This type of

hearing is an informal opportunity for public comment and does not involve the presentation of witnesses, cross
examination, oaths or the rules of evidence. A record_g of any oral presentatlons at these saeh hearmgs will be taken

2630. Public Trust Doctrine. The duty of the State te-its-peeple-to ensure that the use of public trust
resources is consistent with identified public trust values. This common law doctrine has been interpreted by decisions

of the Idaho Appellate Courts and is codified at Title 58, Chapter 12, Idaho Code. 3-18-22)
2731. Pylon. A metal, concrete, or wood post that is placed into the lakebed and used to support
encroachments.fixed-piers. 3-18-22)
28. Residential Area. Any space used for habitation, whether temporarily or permanently, that may
include, but is not limited to sleeping arrangements, cooking appliances, bathroom facilities, living amenities,
recreational or entertaining space, or utility connections. ( )

30.6. Single-Family Dock. A navigational structure providing noncommercial moorage that serves one
(1) waterfront owner-whose-waterfrontfootageisno-less-than-twentyfive-(25)-feet. e

317. Slip. Moorage for watercraftboats with pier or dock structures on at least two (2) sides of the
moorage.

6848-22)

328. Submerged Lands. The state-owned beds of navigable lakes, rivers and streams below the natural
or-ordinary high water marks. 31822

339. Two-Family Dock. A nav1gat1ona1 structure prov1d1ng noncommerc1a1 moorage that serves two (2)
separate adJ acent waterfront owners.-h« S

3440. Upland. The land above the OHWM bordering on navigable lakes, rivers, and streams. (3-18-22)

35. Water Line. A nonnavigational buried or submerged line used to collect or discharge water.

)

011. ABBREVIATIONS.

Negotiated Rulemaking — Draft 2 Page 4 Docket No. 20-0304-2401
3/24/2025



01. ATON. Aids to Navigation. (3-18-22)
02. HDPE. High-Density Polyethylene. (3-18-22)

03. O/AHWM. Ordinary or Artificial High Water Mark. ( )

012. POLICY.

01. Public Trust ResourceEnvirenmental Protection and Navigational or Economic Necessity,
Justification, or Benefit. It is the express policy of the State of Idaho that the public health, interest, safety and
welfare requires that all encroachments_-upon, in or above the beds or waters of navigable lakes of the state be
regulated in order that the protection of property, navigation, fish and wildlife habitat, aquatic life, recreation,
aesthetic beauty and water quality be given due consideration and weighed against the navigational or economic
necessity or justification for, or benefit to be derived from the proposed encroachment. Moreover, it is the
responsibility of the State-Board-ef Land-Commissioners to regulate and control the use or disposition of state-
owned lake beds, se-as to provide for their commercial, navigational, recreational or other public use.

1822

02. No Encroachments Without Permit. No encroachment on, in or above the beds or waters of any
navigable Waterwaymke iﬂ—t—h%%&%% may be made without ap_provaluﬂle%%appfevakhaqleeengwen as prov1ded in these
rules. An-en 0 he4 ; 3
the@tate—eﬂdah&An encroachment permlt may require a submer,qed land lease An encroachment permlt fora snec1ﬁc
activity or encroachment does not guarantee continued use if the activity or encroachment is subsequently found to

substantially interfere with navigation or commerce.

013. -- 014. (RESERVED)

015. ENCROACHMENT STANDARDS.

01. Single-Family and Two-Family Docks. %&feﬂewmg—pafameteﬁ—gevem—meﬁ—zeaﬂddamenﬁeﬂs

ofsinole familu daclrc and turn famly daolg 12 29
O-SHgre—+

(cassess ¥y SOCKSanGtwo—TaiT Y} COCIKES: \ O 7

a. Total waterfront ownership must beinclude ne-less—thanat least twenty-five (25) linear feet of

shoreline for single-family docks or fifty (50) feet of linear shoreline for two-family docks. ( )

ba. No part of the strueture-encroachment waterward of the O/AHWM natural-or-ordinary-erartificial
high-water mark-orartificial high-water-mark-may exceed ten (10) feet in width, excluding the slip cut out. (3-1+8-22)

ch. Total surface decking area waterward of the O/AHW Mnatural-or-erdinary-erartificial-high-water
rark, including approach ramp and walkway may not exceed seven hundred (700) square feetinehadingapproach
ramp-and-walleway for a single-family dock and-maynetexeeedor one thousand one hundred (1,100) square feet;
ineludingapproachramp-and-walleway for a two-family dock. et

de. No portlon of the deelemg—ﬁael-l-:tyencroachment may extend beyond the hne of nav1gab1hty Shotter

ed. A variance to the standards in this Subsection 015.01 will may only be approved by the Department
when justified by site specific considerations;such-as-the-distance-to-the-established-line-efnavigability, A—lease
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mayAny variance granted may require a lease-bereguired- per IDAPA 20.03.17 — Rules Governing Leases on State-
Owned Navigable Waterways. (3-1+8-22)

02. Community Docks. (3-18-22)

2 g

q“nlu ation (21 270

cmplientios i
b. No part of the strueture-encroachment waterward of the O/AHWM-natural-or erdinary-high-water

mark-orartificial-high-watermark may exceed ten (10) feet in width except breakwaters when justified by site specific

conditions and approved by the Department. (3-18-22)
c. ATotal waterfront ownership eemmunity-dock may not-have less-thanmust have at least fifty (50)

linear feet of combined shoreline frontage. ( )
o d.

eemmumty—deeleThe surface deckrng area of the commumty dock is lrmrted to may—net—@eeeed the greater of seven
hundred (700) square feet or is-tmited-to-the product of thelensth-of the linealr feet of the upland shoreline multiplied
by seven (7)_—guare{feet—partmenlfoororamipimne - een-handeed 000 samape toer Heweesser cheThe
Department, at-itsin its sole discretion, may limit the ultimate sizesurface decking area when evaluating the-propesal
and- site specific considerations justify a reduction to protect public trust walues-resources. e

d. £ The Department may allow the surface decking area of a community dock to exceed the size

11m1tat1ons if the need fora breakwater is demonstrated &break%atem%kbemeemerateémtethe@tme&&eeﬂ&d@ek

e. A _nevwapplicationforn-enereachmentpermit is required to convertehangce-persen—with an existing
community dock inthatdesiresto-change the-facility-to a commercial marina. must—subm%th%ﬁeﬂewmg—mﬁermaﬂeﬂ

to-the Department:
totheDepartmen \ 18 /

03. Commercial Marina. (3-18-22)

a. Commereialbmarinasmust-havea-minimum-—ofAt least fifty percent (50%) of theirmoorage at a
commercial marina must be availableforuse-byavailable to the-the general public on either a first come, first served
basis for free or rent, or arent-erfor lease not to exceed one (1)lease-asreementioraperiod-oftimeup-to-one{ year.
Meorage-contracts- Moorage leases may be renewed annually, se-tengas-arenewalterm-doesnetnot to exceed one (1)
year. Mooragefor-use-by-the-general-publicPublic moorage maymust not includeconditions-thatresult-in-atransfer
of ownership-of moerage-orreal-property-errequire membership in a club or organization. (3-18-22)

b. A permit is required to convert an existing commercial marina into a-cemmunity-deckany other type
of encroachment. Commercial marinas that-desire to-convertsome-of their moorase to-private-use-must keep at least
fifty percent (50%) of their moorage available foruse-by—theto the general public. The permit application must
deseribe—intext-andin-drawings—illustrate and clearly depict which meerage-will be public-and-which-meorage-will

beea%rs publrc moorage and which is prrvate moorage

c. If local city or county ordinances governing parking requirements for marinas have not been

adopted, commercial marinas must provide at least a-minimum-of upland-vehiele parking equivalentte-one (1) upland
parking space per two (2) public watercraft or float home moorages. If private moorage is tied to speeifie-parking
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spaces—or-designated-parking areasdesignated parking spaces or areas, then the commercial marina must provide at

least one (1) upland parking space per one (1) private watercraft or float home moorage-must-be-provided—. In the
event of conflict, the local ordinances prevail. e

ed. Moorage that is not available for public use as described in Paragraph 015.03.a. of these rules is
private moorage. (3-18-22)
fe. When calculating the moorage percentage, the amount of public moorage is to be compared to the

amount of private moorage. Commercial marinas with private float home moorage are required to provide either non-
private float home moorage or two (2) public use boat moorages for eachevery private float home moorage in addition
to any other required public use boat moorages. e

ef. When private moorage is permitted, the public moorage must be of similar size and quality as private
moorage, except for float home moorage as provided in Paragraph 015.03.f. (3-18-22)

hg. Commercial marinas with private moorage must form a condominium association, co-op, or other
entity that owns and manages the marina, littoral rights, upland property sufficient to maintain and operate a marina;

and-privatesubmerged-land,if present. This entity is responsible for obtaining and maintaining an encroachment

permit under these rules and a submerged lands lease under IDAPA 20.03.17, “Rules Governing Leases on State-

Owned -Navigable WaterwaysSubmerged-lands-and Eormerly-Submerged-Lands.” e

04. Covered Slip. (3-18-22)
a. Covered slips, regardless of when constructed, may not have a temporary or permanent residential
area. (3-18-22)
b. Covered slips with permanenthard roofs and up to three (3) walls may be maintained or replaced at

their current size if they—were-previously permitted or #f-they—were-constructed prior to January 1, 1975. These
structures may not be expanded nor converted to boat garages. should—have—colors—that—blend—with—the—natural

s e e el e L D e e
c. Covered slips may not be supported by extra piling nor constructed with hard roofs. (3-18-22)

d. Covered slips should have colors that blend w1th the natural surroundm,qs and are approved bv the
Department Slbfkeevep@ ered-slis b ne en ad 1 1 alle na

e. FabrieeCovered slips must be constructed as canopies without sides unless the following standards

are followed: e

i. At least two (2) feet of open space is left between the bottom of the cover and the dock or pier

surface; and (3-18-22)
ii. Fabric for canopy and sides will transmit at least seventy-five percent (75%) of the natural light.

(3-18-22)

0s. Boat Garage- e
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a. Boat garages_must only be used for mooring beatswatercraft, and hawvenemay not have separate
fully enclosed rooms, overhead storage, or temperary-orpermanentresidential area of any kind as defined by these

rules.: are-considered-nonnavigs himents (3-18-22)
are-considered-nonnavig h ¢ € )

tional encroac
tronrai-eneroac

SI..

b. Apphcatlons for permits to construct new boat garages.:; expand-the—total squarefootaseof the

5 or to expand the height or square footage of existing boat garage will-net-beare
no longer accepted unless the application is to support local emergency services. 3-18-22)

[ A permit is required to replace or relocate an existing boat garage. A new boat garage may not be
expanded in size or height, and must retain the original square footage and footprint. The application must include
detailed, scaled drawings that depict all features including walls, roof, windows, doors, and slip. The drawings must
1nclude an 1nter10r layout that deplcts the d1mens10ns of the shp cut out and locatlon of any interior walls ; and-boat

06. Breakwaters. Breakwaters built-upen-the lake foruse-in-aid-efnavigation-will not be authorized

below the level-ofnormal-low water mark without an extraordinary showing of need, provided, however that this does

not apply to floating breakwaters secured by piling and used to protect private property from recurring wind, wave, or
ice damage, or used to control traffic in busy areas of lakes. The breakwater must be designed to counter wave actions
of known wave heights and wave lengths. (3-18-22)

07. Seawalls. Seawalls should be placed at or above the_ O/AHWM-erdinary-high-water mark,-or-the
B e e e e ) dﬁﬁheableposmbl Seawalls are Het—dﬂ—d-}d—te—ﬂ-d%’-l-g-dﬂeﬂ— on-navigational and placement

waterward of the O/AHWM e+ will generally not be allowed. et
08. Riprap. (3-18-22)
a. Riprap used to stabilize shorelines will consist of rock that is appropriately sized to resist movement

from anticipated wave heights or tractive forces of the water flow. The rock must be sound, dense, durable, and angular
rock resistant to weathering and free of fines. The riprap must overlie a distinct filter layer which that consists of sand,
gravel, or nonwoven geotextile fabric. The riprap and filter layer must be keyed into the bed below the O/AHWM

ordinary-orartificial- high-water mark, as applicable. If the applicant wishes to install riprap with different standards,
they must submit a design that is signed and stamped for construction purposes by a professional engineer registered

in the state of Idaho. e
b. Riprap used to protect the base of a seawall or other vertical walls may not need to be keyed into
the bed and may not require a filter layer, at the Department’s discretion. (3-18-22)

09. Mooring Buoys. Buoys must be installed a minimum of thirty (30) feet away from littoral right
lines of adjacent littoral owners. One (1) mooring buoy per littoral owner may be allowed_for single-family

encroachments. - 3-18-22)
10. Float Homes. (3-18-22)
a. Applications for permits to construct new float homes, convert existing encroachments into float
homes, or to expand the total square footage of the existing footprint, will not be accepted. e

b. Applications—for reloeation—ofA permit is required to relocate, rebuild, or add another story to
existing float homes. within—alakeor from—oene{1)lake to—another-Applications are subject to the following
requirements: B

i The applicant must provide Pproof of ownership or long-term lease of the upland _parcels adjacent
to the relocation site.-must-be-furnished-to-the Department. (3-18-22)
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il. The applicant must provide detailed, scaled drawings stamped by an engineer that accurately
illustrate and depict all interior and exterior features, layouts, and dimensions. ()

il The applicant must show that all wastes and waste water will be transported to shore disposal
systems by a method approved by the Idaho Department of Environmental Quality or the appropriate local health
authority. Applicant must either obtain a letter from the local sewer district stating that the district will serve the float
home or demonstrate that sewage will be appropriately handled and treated. Applicant must also provide a statement
from a professional plumber licensed in the state of Idaho that the plumbing was designed in accordance with IDAPA
24.39.20, “Rules Governing Plumbing,” as incorporated by reference in Section 003 of these rules, installed properly,
and has been pressure tested. (3-18-22)
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11. Excavatinged or Dredginged-Channel. e

a. Excavating; or dredging;-e++edredsingchannels requires an encroachment permit and are processed
in accordance with Section 030 of these rules. 1822

b. An-exeavated-or Ddredginged-channel-erbasin -to previde-improve access to navigable waters must
have a clear environmental, economic, or social benefit to the peeple-ef-the-statepublic, and must not result in any
appreciable environmental degradation. A-Dredging ehannel-or-basin-will not be approved if the cumulative effects

of these features-in-the-same-navigable lake-would be adverse to fisheries or water quality. 3-18-22)

c. Whenever practical, dredging ste ~basinsmust be located-to-servebenefit more than one
(1) littoral owner or a commercial marina; prov1ded however thatne dredgingbasin-erchannel will not be approved
that will provide access for watercraft to non-littoral owners. e

12. ATONS. Aids to Navigation will conform to the requirements established by the United States Aid

to Navigation system. 8122
13. General Encroachment Standards. (3-18-22)
a. Square Footage. The square footage hmltatlons 1n Subsectlons 015.01 and 015.02 include all
straetures-encroachments beyond the O/AHWM ¢ ¢ : ark-sueh-asincluding the approach,
ramp, pier, dock, and all other floating or suspended structures that cover the lake surface except for: e
i. Boat lifts as allowed pursuant to Paragraph 015.13.b. (3-18-22)
ii. Jet ski ramp, port, or lift as allowed pursuant to Paragraph 015.13.b. (3-18-22)
ii. Slip covers. (3-18-22)
iv. Undecked portions of breakwaters. (3-18-22)
b. Boat Lifts and Jet Ski Lifts. (3-18-22)
1. Single-family docks are allowed a-singleone (1) boat lift and two (2) jet ski lifts, or two (2) boat

lifts, writhoutaddine theirfoetprintto-the-which are not included in calculating total deelk-square footage. Additional
lifts will require—that include fifty percent (50%) of the feetprint-square footage of the largest lifts be-ineladed—in

theinto calculating total allowable square footage efthe-doclkorpieras per Subsection 015.01. e

ii. Two-family docks are allowed cither two (2) boat lifts and four (4) jet ski lifts, or four (4) boat lifts,
witheut-addingtheirfootprint-te-thewhich are not included in calculating total-deck square footage. Additional lifts
will require-thatinclude fifty percent (50%) of the feetprint-square footage of the largest lifts into calculating total
allowable square footage be-included-in-the-allowable square foetage-of the-dockorpier as per Subsection 015.01.

81822

iii. A boat lift or jet ski lift within lines drawn perpendicular from the shore to the outside dock edges
will not require a separate permit if the lift is outside the ten (10) foot adjacent littoral owner setback, the lift does not
extend beyond the line of navigability, and the lift does not count toward the square footage of the dock as outlined in
Subparagraphs 015.13.b.i. and 015.13.b.ii. The permittee must send a revised permit drawing with the lift location as
an application to the Department. If the lift meets the above conditions, the application will be approved as submitted.
Future applications must include the lifts. (3-18-22)

iv. Community docks are allowed either one (1) boat lift or two (2) jet ski lifts per moorage. Boat lifts
placed outside of a slip must be oriented with the long axis parallel to the dock-strueture. Additional lifts will require

Negotiated Rulemaking — Draft 2 Page 10 Docket No. 20-0304-2401
3/24/2025



that fifty percent (50%) of their footprint be included in the allowable square footage of the dock or pier as per
Subsection 015.02. e

c. Angle from Shoreline. (3-18-22)

i. Where feasible, all docks, piers, or similar structures must be-constructed-so-asto-protrude-asnearly

as-pessibleprotrude at right angles to the general shoreline as nearly as possible-tesseningthe petentialfor to minimize
infringement on adjacent littoral rights.
st

ii. Where it-is-netfeasible-to-place-docks-atright angles to the-general shoreline are not feasible, the

Department will work with the applicant to review—and-approve—the-applicant’s propeseddesign an acceptable
alternative configuration-and lecation-of the-dockand-the dock’sand angle from shore. e

d. Length of Community Docks and Commercial Navigational Encroachments. Docks, piers, or other
weorks-encroachments may extend m—a—lengﬂa—t-laﬂ{—w:#as far as necessary to pmwdeaccess to-a water depth that w111
afford sufficient draft for water craft eustoms«
extend-beyond-within the normal accepted line of navigability. establis
beis-autherized by permitororderof the Director-The Department may authorize a longer or shorter len;,th if 1ust1ﬁed
by specific site conditions. If a ﬂem%&ll%aec—ep%eérhne of nav1gab111ty has not been established through use, the
Direetor Department may £ i v-designate a line of navigability for the purpose of
effective administration of these rules.

6122

e. Presumed Adverse Effect. It will be presumed, subject to rebuttal, that single-family and two-family
navigational encroachments will have an adverse effect upon adjacent littoral rights if located closer than ten (10) feet
from adjacent littoral right lines, and that commercial navigational encroachments, community docks or
nonnavigational encroachments will have an ke adverse effect upon adjacent littoral rights if located closer than
twenty-five (25) feet to adjacent littoral right lines. Written consent of the adjacent littoral owners erewners-will
automatically rebut the presumption. All boat lifts and other structures attached to the encroachments are subject to
the above presumptions of adverse acffects. et

f. Weather Conditions. Encroachments and their building materials must be designed and installed to
withstand normally anticipated weather conditions in the area. Docks, piers, and similar structures must be adequately
secured to pilings or anchors to prevent displacement due to ice, wind, and waves. Flotation devices fordeocksfloat

hemes;ete-must be reasonably resistant to puncture and other damage. (3-18-22)
g. Markers. If the Department determines that an encroachment is not of sufficient size to be readily
seen or poses a hazard to navigation, the permit will specify that-the use of ATONs aidstenavication-be-used-to
clearly identify the potential-navigational hazard. e
h. All encroachments that connect with upland sewer or septic systems must implement the following
standards: ( )
i. The holding tank with pump or grinder unit must be adequately sealed to prevent material from

escaping and to prevent lake water from entering. The tank lid must have a gasket or seal, and the lid must be securely
fastened at all times unless the system is being repaired or maintained. An audible overflow alarm must also be

installed. (!
1i. Grinders or solids handling pumps must be used to move sewage from the encroachment to the
upland system. ( )
1il. If solids handling pumps are used, they must have a minimum two (2) inch interior diameter
discharge, and the pipe to the shoreline must also have a minimum two (2) inch interior diameter. Connectors used on
either end of this pipe may not significantly reduce the interior diameter. ( )
1v. The pipeline to the shoreline must be a continuous line with no mechanical connections. Check
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valves and manual shutoff valves must be installed at each end of the line. Butt fused HDPE, two hundred (200) psi
black polyethylene pipe, or materials with similar properties must be used. The pipeline must contain sufficient slack
to account for the maximum expected rise and fall of the water level. The pipeline must be buried in the lakebed for
freeze protection where it will be exposed during periods of low water. Pipelines on the bed of the lake must be
appropriately located and anchored so they will not unduly interfere with navigation or other lake related uses.

)

V. Manifolds below the O/AHWM that collect two (2) or more sewer lines and then route the discharge

to the shore through a single pipe are not allowed. All encroachments must have an individual sewer line from the
encroachment to a facility on the shore. ( )

VI. All permittees will have their encroachment inspected by a professional plumber licensed in the
state of Idaho. The inspection will be documented with a report prepared by the inspector. The report will document
whether or not the encroachment meets the standards in Paragraph 015.13.h. of these rules, and will be provided to

the Department within thirty (30) days of any modification that impacts plumbing ( )
i. All electrical work installed on encroachments must be done in accordance with IDAPA 29.39.10,
“Rules of the Idaho Electrical Board,” as incorporated by reference in Section 003 of these rules. ( )
i. All plumbing work on encroachments must be done in accordance with IDAPA 24.29.20, “Rules
Governing Plumbing” as incorporated by reference in Section 003 of these rules. ( )
k. All encroachments beyond the O/AHWM mark must adhere to the safety standards set forth in
IDAPA 18.08.01, “Idaho Department of Insurance State Fire Marshal — Adoption of the International Fire Code” as
incorporated by reference in Section 003 of these rules. ( )
Lh. Overhead Clearance. (3-18-22)

i. Overhead clearance between the O/AHWM -natural-er-ordinary-high-water-mark-or-the-artificial

high-water-mark—+ there-be-oneand the structure or wires must be sufficient to pass the largest vessel that may
reasonably be anticipated to use the-subjeet waters in the vicinity of the encroachment. 1n-no-ease-will-the-elearance

be-required-to-exeeedThe clearance must not exceed thirty (30) feet unless_after public hearing, the Department
determines afterpublic-hearing-that it-a higher clearance is in-the-overall-public-interest-that-the-elearance-exceed be
in—exeess—of thirty (30)feetnecessary for the public’s benefit. krrespeetive—ofheight-above—thewater,—approval

ofApproval of structures or wires presenting a hazard-fer boating or-otherwater relatednavigational hazard aetivities
may be-conditioned-uponrequire adequate safety marking to show clearance and etherwise-to-warn the public of the

hazard, which will be specified—Fhe Departmentwillspeeify in the permit-the-ameount-of everhead-clearanceand
B e

il. When the permit provides for overhead clearance or safety markings under Paragraph 015.13.h., the
Department will consider the applicable requirements of the United States Coast Guard, the Idaho Transportation
Department, the Idaho Public Utilities Commission and any other applicable federal, state, or local lawsregulations.

(3-18-22)

im. Beaded Foam Flotation. Beaded foam flotation must be completely encased in a manner that will
maintain the structural integrity of the foam. The encasement must be resistant to the entry of rodents. (3-18-22)
14. Floating Toys. (3-18-22)

oo ot Asn encroachment permit is required
for ﬂoatmg toys when they are anchored to the lakebed with an anchor that requires equipment for removal or when
located waterward of the line of navigability for more than twenty-four (24) consecutive hours.;~when-one{1)-of the

Lellesinecooppe 1-22)

Negotiated Rulemaking — Draft 2 Page 12 Docket No. 20-0304-2401
3/24/2025



15. Marine Motor Fuel Dispensing Facilities. ( )

a. Wharves, piers, or docks at marine motor fuel dispensing facilities must be used exclusively for the
dispensing or transfer of petroleum products to or from marine craft. ( )
b. Spills of liquids that create any sheen on the water must be reported immediately to the local fire
department and jurisdictional authorities. ( )
16. Fill Material. ( )
a. The placing of dredged or fill material, refuse or waste matter intended as or becoming fill material,
on or in the beds or waters of any navigable waterway is an encroachment and requires written approval by the
Department. ( )
165. Lake Specific Encroachment Permit Terms. (3-18-22)
a. The Department may use encroachment permit conditions specific to individual lakes-waterways if

the-permitconditions-are-necessaryeded- to protect public trust values resources and the permit condition is approved
by the Land Board.

3-18-22)

b. Lake specific encroachment permit conditions may supplement, negate, or alter encroachment
standards established in Section 015 of these rules. (3-18-22)
c. Lake specific encroachment permit conditions will be used to assist with implementing lake

management plans authorized by Title 39, Chapter 66, Idaho Code; Tltle 39 Chapter 85, Idaho Code Tltle 67 Chapter
43, Idaho Code; and Tltle 70 Chapter 2, Idaho Code : : :

d. Lake specific encroachment permit terms may be read at the Idaho Department of Lands website:
https://www.idl.idaho.gov/. e

0176.--019.  (RESERVED)

020. APPLICATIONS.

01. Encroachment Applications. No person—shall-hereafter make or cause—to—be—made—any

encroachments on, in or above the beds or waters of any navigable waterwaylake in the state of Idaho are allowed
W1thout first mak1ng apphcatlon to and rece1v1ng wtte&apprevalan encroachment perrnlt from the dDepartment TFhe

apphcatlon must 1nclude a descnptron of anv+be— the-demolition act1V1t1es and the steps that will be taken to protect
water quality and other public trust walaesresources. No demolition activities may proceed until the permit is issued.

681822

02. Signature Requirement. Only persons who are littoral owners or lessees of a littoral owner shall
be are eligible to apply for encroachment permits. A person who has been specifically granted littoral rights or dock
rights from a littoral owner shall is also-be eligible for an encroachment permit; the grantor of these sueh littoral rights,
however, shall are no longer be eligible to apply for an encroachment permit. Except for water lines or utility lines,
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the possession of an easement to the shoreline does not qualify a person to be eligible for an encroachment permit.

1822

03. Other Permits. Nethingin-theserulesshallexeusea-A person seeking to make an encroachment
fromr-must also obtaining any additional approvals lawfully required by federal, local or other state agencies.—23—1+&-

22)

04. Repairs, Reinstallation of Structures. No permit is required to clean, maintain, or repair an
existing permitted encroachment, but a permit is required to cempletely—replace, enlarge, or extend an existing
encroachment. Replacement of single-family and two-family docks #ay-will not require a permit if they-meet-thethe
replacement is within current standards eriteria—inas provided in Seetion58-1305(e),tdaho-Code-Idaho Code § 58-

1305(e). Reinstalling-Replacing the top or decking of a-deck,—wharf-ersimilarstrueturean encroachment is shall-be
considered a repair. R:—+einstallationeplacement ef-winter-damaged-or—wind-and-waterdamagedof wind or water
damaged pilings, docks, or e+floats fleattessshall-be-is considered a repair. Repairs;orreplacements-Any repair or

replacement snderSeetion581305(e)tdahe-Code-that adversely affects the bed of the lake will-be-consideredis a

violation of these rules. e
05. Dock Reconfiguration. (3-18-22)
a. Rearrangement-Reconfiguration or rearrangement of single-family and two-family docks will
require a new application for an encroachment permit. (3-18-22)
b. Reconfiguration or Rrearrangement of community docks and commercial navigational

encroachments may not require a new application for an encroachment permit if the changes are only internal_and
navigational. The Ddepartment shall must be consulted prior to commencement of modifications-being—snade, and
shall will-use consider the following eriteria-to help-determine if a new permit must-be-submitted:is required: 3-18-
22)

i. Overall footprint does not change in dimension or orientation; e
ii. No increase in the square footage, as described in the existing permit-and-in-accordance—with
Paragraph-015-13.a-eceurs—. This only applies to community docks; (3-18-22)
1il. The entrances and exits of the facility-encroachment do not change. 3-18-22)
iv. The number of slips does not change. ( )

06. RedDredgmg A permrt is requrred before RedBdredging or redredging a channel or basin shatwil
Bo—ena e unless redredging is specifically authorized by the
outstandingan existing permit. Dredging work must complv wrth water qualrtV standards admmrstered by the
Department of Environmental Quality¥ g : : al-Quakity
isrequired regardless of how redredging is addressed in any ex1st1ng or future perrmt (%—LS—HA

07. Forms, Filing. Applications_fer—eneroachment permit-and-plans—shall-must be filed on forms
provided by the Department together with filing fees and costs of publication when required by these rules. Costs of
preparation-ef-incurred to prepare the application, including all necessary maps and drawings, shall must be paid by

the applicant. 8122
a. Plans shall must include_detailed information to demonstrate compliance with the applicable
reguirementsstandards of these rules, and the following information at a scale sufficient to show the information
requested: e
i. Lakebed profile in relationship to the proposed encroachment. The lakebed profile shall must show

clearly depict the O/AHWM, the line of navigability, and the low water marksummerand-winter-waterlevels,
(3-18-22)
ii. Copy of most recent survey or county plat showing the full extent of the applicant’s-tet upland parcel
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and the adjacent hitteral-lots-upland parcels. (3-18-22)

1ii. Proof of current ownership or control of litteral-upland property or littoral er+iparian-rights. 318~
22)
iv. A-generalvieinity-mapScaled maps accurately depicting the location of all encroachments and their
dimensions. s
v. Scaled air photos or maps shewing-accurately depicting the lengths of adjacent docks as an
indication of the line of navigability, distances to adjacent encroachments, distance to littoral lines, and the location
and orientation of the proposed encroachment in the lake. 3-18-22)
vi. Total square footage of proposed docks and other structures, excluding pilings, that cover the lake
surface. (3-18-22)
vii. Names and current mailing addresses of adjacent littoral landowners. (3-18-22)
viii. Applications for all encroachments that are enclosed structures require engineered plans stamped by
a licensed engineer in the state of Idaho. ( )
b. Applications must be submitted or approved by the littoral owner or, if the encroachment will lie

over or upon private lands between the-natural-or ordinary-high-watermark- OHWM and the AHWM -astificial-high
water-mark, the application must be submitted or approved by the owner of suchthose lands. When the littoral owner
is not the applicant, the application shall must bear the owner’s signature as approving the encroachment prior to

filing. e

c. If more than one (1) littoral owner exists, the application must bear the signature of all littoral
owners, or the signature of an authorized officer of an entity or -designated homeowner’s or property management
association.

d. Applications for noncommercial ATONs S 3 s—for
navigation;-wildlife habitat, and ether recreational uses by members of the pubhc must be filed by any mun1c1pahty,
county, state, or federal agency, or other entity empowered to make such_those improvements. Application fees are
not required for these encroachments. (3-18-22)

e. The following applications shall must be accompanied by the respective nonrefundable -filing fees
together with a deposit toward the cost of newspaper publication, which-depesit-shall_will be determined by the
dDepartmentireetor at the time of filing: et

i. Nonnavigational encroachments require a fee of one thousand dollars ($1,000); except that
nonnavigational encroachments for bank stabilization and erosion control require a fee of five hundred fifty dollars
($550). (3-18-22)

ii. Commercial navigational encroachments require -a base-fee of two thousand dollars ($2,000). If the
costs of processing an application exceed this amount, then the applicant may be charged additional costs as allowed

by Fitle-58;-Chapter13;Seetionldaho Code § 58-1307 ;1daho-Ceode; (3-18-22)

iil. Community navigational encroachments require a fee of two thousand dollars ($2,000); and
(3-18-22)

iv. Navigational encroachments extending beyond the line of navigability require a fee of one thousand
dollars ($1,000). (3-18-22)

f. Applicants shall_must pay any balance due en-publication-costs-before written approval will be
1ssued The Department shall will refund_any publication costs if the notice is not published-any-exeess-at-orbefore
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g. Application for a single-family or two-family dock not extending beyond the line of navigability or
a nonnavigational encroachment for a buried or submerged water-intake line serving four or less households shalt

must be accompanied by a nonrefundable-filing fee of four hundred twenty-five dollars ($425). e

h. No publication cost is required for applications for noncommercial navigational encroachments not

extending beyond the line of navigability or for application for installation of buried or submerged water-intake lines

and utility lines. 31822
i Applications and plans shal-must be stamped with the date received by the Departmenteffiling.

(3-18-22)

J- Applications that are incomplete, not in the proper form, not containing the required signature(s), or

not accompanied by filing fees and costs of publication—when—required, shall will not be accepted for filing. The
dDepartment shall will send the applicant a written notice of incompleteness with a listing of the application’s
deficiencies. The applicant will be given thirty (30) days from receipt of the notice of incompleteness to resubmit the
required information. The deadline may be extended with written consent of the ¢Department. If the given deadline
is not met, the éDepartment will notify the applicant that the application has been denied due to lack of sufficient
information. The applicant may reapply at a later date, but will be required to pay another filing fee and publication
fee, if applicable. e

021. -- 024. (RESERVED)

025. PROCESSING OF APPLICATIONS FOR SINGLE-FAMILY AND TWO-FAMILY
NAVIGATIONAL ENCROACHMENTS - WITHIN-EINE-OF NAVIGABHITY-

01. Single-Family and Two-Family Navigational Encroachments. Applications for single-family
and two-family navigational encroachments not extending beyond the line of navigability will be processed with a
minimum of procedural requirements and shall will not be denied except in the most unusual of circumstances. Ne

1<)

02. Notification of Adjacent Littoral Owners. The ¢Department will provide a copy of the application
to the littoral owners immediately-adjacent to the applicant’s property. If the applicant owns one (1) or more adjacent
lots, the dDepartment shall will notify the owner of the next adjacent lot. If the proposed encroachment may infringe
upon the littoral rights of an adjacent owner, the dDepartment will provide notice of the application by certified mail,
return receipt requested; otherwise, the notice will be sent by regular mail. Notification will be mailed to the adjacent
littoral owners’ usual place of address, which, if not known, will be the address shown on the records of the county
treasurer or assessor. The applicant may submit the adjacent littoral owners’ signatures, consenting to the proposed
encroachment, in lieu of the dDepartment’s notification. 3-18-22)

03. Written Objections. (3-18-22)

a. If an adjacent littoral owner files written objections to the application with the d¢Department within
ten (10)-_days from the date of service or receipt of notice of the-completed-application, the dDepartment shat-will
schedulefix-a-time-and-a-place-for a hearing. In computing the time to object, the day of service or receipt of notice of
the apphcatlon shall will will not be counted Object10ns must be recelved by the Department within the ten (10) day
period._ > ise—If the last day of
the period is Saturday, Sunday ora 1ega1 hohday, the time within which to object M will run until the end of the
first business day thereafter. 31822

b. The applicant and any objectors may agree to changes in the permit-proposed encroachment that
result in the objections being withdrawn. Department employees may facilitate this anysueh-agreement. Participation
by dDepartment personnel in this informal mediation shal will not constitute a conflict of interest for participation in
the hearing process. A withdrawal of objections must be in writing, completed prior to a scheduled hearing, and

contain: (3-18-22)
1. Signatures of the applicant and the objecting party; (3-18-22)
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ii. A description of the changes or clarifications to the permit that are acceptable to the applicant, the
objecting party, and the ¢Department. et

04. Unusual Circumstances. Even though no objection is filed by an adjacent littoral owner to a
noncommercial navigational encroachment, if the Ddirector may require a hearing deems-it-advisable because of the

existence of unusual circumstances; he-mayrequire-a-hearing. e

0s. Hearings. Hearings fixed set by the dDirector following an objection pursuantto-Subseetion025:03
or the Director’s own deterrnlnatlon pm&uanﬁe%ub&ee&ea@%%&ha#wﬂl be held w1th1n 51xty (60) days from the

date the apphcatlon is

- ccepted At the hearing, the applicant, the Departmen and any adjacent
littoralriparian owner ﬁhng tlmely objectlons may appear personally or through an authorlzed representatlve and
present evidence. ss-the-The
Dlrector w1ll designate a hearrng ofﬁcereeeréna%er ‘rh-d-l'l' who w1ll actasa fact ﬁnder and not a party. ih%Dneerer—

4 ater—Provided, however, that
the partres may agree to informal drsposmon of an apphcatron by stlpulatlon agreed settlement, consent order, or
other informal means. s

06. Decision Following a Hearing. The €Director shalwill, within forty-five (45) days after close of
the hearing provided for in Subsections 025 03 or 025 04 render a Wmteprﬁnal dec1s10n andgwe—aeﬂee&heree#to the
parties appearing before him-ei < s .

wrmﬂg

81822

07. Disposition Without Hearing. If a hearing is not held under Subsection 025.03 or Subsection
025.04, then the éDepartment shalt will act upon a complete application filedunder Subseetion025-01-as expeditiously
as possible but no later than sixty (60) days from acceptance of the application. Failure to act within this sixty (60)
day timeframe shall will constitute approval of the application. Applications determined to be incomplete under
Subsection 020.07 are not subject to the sixty (60) day timeframe until the information requested by the ¢Department
and required by the rules has been submitted. e

08. Judicial Review. Any applicant aggrieved by the Director’s final orderdeeision, or an aggrieved
party appearing at a hearing, shall may have a right to have the proceedings and final-decision order reviewed by the
district court in the county where the encroachment is proposed by filing a notice of appeal within thirty (30) days
from the date of the final decisionorder. An adjacent litteral- ewnerobjector shall will be required to deposit an appeal
bond with the court, in an amount to be determined by the court but not less than five hundred dollars ($500) insuring
payment to the applicant of damages caused by delay and costs and expenses, including reasonable attorney fees,
incurred on the appeal in the event the district court sustains the action of the €Director. The applicant need post no
bond with the court to prosecute an appeal. et

026. - 029. (RESERVED)
030. PROCESSING OF APPLICATIONS FOR ALL OTHER TYPES OF ENCROACHMENTS.

01. Nonnavigational, Community, and Commercial Navigational Encroachments. Within ten (10)
days of receiving a complete application for a nonnavigational encroachment, a community dock, a commercial
navigational encroachment, or a navigational encroachment extending beyond the line of navigability, the Department
will eause-te-be-published a notice of application once a week for two (2) consecutive weeks in a newspaper of general
circulation in the county in which the encroachment is proposed. If, however, the Director orders a_public hearing on
the application within the time for publication of the above notice, the Department will dispense with publication of
the notice of the application and proceed instead to publish a notice of the public hearing as provided in Subsection
030.05. Applications for installation of buried or submerged water-intake lines and utility lines are exempt from the

newspaper publication process. e

02. Encroachments Not in Aid of Navigation. Encroachments not in aid of navigation in-navigable

lakes-will normally not be approved by the Department except and-will-be-censidered-only-in cases involving major
environmental, economic, or social benefits that exceed the detrimental effects of the proposed encroachment to public
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trust values and adjacent real property, if any.-te-the general-publie. Approval under these circumstances is authorized
only when consistent with the public trust doctrine and when there is no other feasible alternative with less impact on

public trust values. e

03. Notifications. UpenrequesterwhentheThe Departmentdeems-itappropriate—the Department may

farnish-provide copies of the application and plans to federal, state and local agencies and to adjacent littoral owners,

requesting comment on the likely effect of the proposed encroachment upon adjacent littoral property and public trust

values such as navigation, fish and wildlife habitat, aquatic life, recreation, aesthetic beauty, water quality, etc.
(3-18-22)

04. Written Comments or Objections. Within thirty (30) days of the first date of publication, an
agency, adjacent littoral owner-er-lessee, or any resident of the state of Idaho may do one (1) of the following:
st

a. Notify the Department of their opinions and recommendation, if any, for alternate plans they believe
will be economically feasible and will accomplish the purpose of the proposed encroachment without unreasonably
adversely affecting adjacent littoral property or public trust values; or (3-18-22)

b. File with the Department written objectlons to the proposed encroachment and request a public
hearing on the application. S S —Any person or agency requesting a
public hearing on the application must deposrt and pay to the Department an amount sufficient to cover the cost of
publishing notice of hearing provided in Subsection 030.05. e

0s. Public Hearing. The Department will publish Nnotice of the time and place of public hearing on

the application wil-be-published by-the Departmentbirectoronce a week for two (2) consecutive weeks in a newspaper
in the county in which the encroachment is proposed.;which The public hearing will be held within ninety (90) days

from the date the application is accepted for filing.

e

06. Hearmg Part1c1pants Any person may appear at the public hearing and present oral testimony.

e ‘ ‘ -Persons may also submit written comments to the
Department. (3-18-22)

07. Decision After Hearing. The Director will render a final decision and order within thirty (30) days
after close of the public hearing. A copy of the his final deeision-order will be mailed to the applicant and to each

person or agency appearing at the hearing and giving oral or written testimony.-in-suppert-of-or-in-opposition-to-the
EES s el L

s
08. Decision Where No Hearing. (3-18-22)
a. Ta-the-event]f no objection to the proposed encroachment is filed with the Department and no public

hearing is requested-under Subseetion-030.04; or ordered-by-the Directorunder Subseetion-030-01, the Department
will issue a final decision and order; based upon its investigation and eonsidering-consideration the economics of the

navigational necessity, justification or benefit, public or private, of the sueh proposed encroachment as well as its
detrimental effects, if any, upon adjacent real property and public trust Values such as nav1gat10n ﬁsh and w11d11fe
habitat, aquatic life, recreation, aesthetic beauty, water quality, etc. w
decision. (3-18 ”7)

b. The applicant, if dissatisfied with the Director’s decision, has twenty (20) days from the date of the
Director’s decision to request reconsideration thereof. If reconsideration is grantedrequired, the Director will set a
time and place for a reconsideration hearing, not to exceed thirty (30) days from receipt of the request, at which time
and place the applicant may appear in person or through an authorized representative and present briefing and oral
argument. Upon conclusion of reconsideration, the Director will, by personal service or by registered or certified mail,
notify the applicant of kis_the final decision. 31822

09. Judicial Review. Any applicant or party aggrieved by the Director’s final deeisionorder; or-an
agerieved-party-wheo-appeared-—at-ahearing-has the right to have the preceedings—andjudicial review of the final
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decision of the Directerorder reviewed-by the district court in the county in which the encroachment is proposed by
filing a notice of appeal within thirty (30) days from the date of the final-deeisien order. The applicant need post no
bond with the court to prosecute an appeal. Any other aggrieved party is required to deposit an appeal bond with the
court, in an amount to be determined by the court but not less than five hundred dollars ($500), insuring payment to
the applicant of damages caused by delay and costs and expenses, including reasonable attorney fees, incurred on the
appeal in the event the district court sustains the action of the Director. e

10. Factors in Decision. In recognition of continuing private property ownership of lands lying between
the natural-or erdinary-high-watermark- OHWM and the-artifieial-high-watermark AHWM, if present, the Department
will consider unreasonable adverse effect upon adjacent property and undue interference with navigation the most
important factors to be considered in granting or denying an application for either a nonnavigational encroachment or
a commercial navigational encroachment not extending below the-ratural-or erdinary-high-water markOHWM. If no
objections have been filed to the application and no public hearing has been requested or ordered by the Director, or,
if upon reconsideration of a decision disallowing a permit, or following a public hearing, the Department determines
that the benefits, whether public or private, to be derived from allowing saehthe encroachment exceed its detrimental
effects, the permit will be granted. e

031. -- 034. (RESERVED)
035. TEMPORARY PERMITS.

01. Applicability. Temporary permits are-usedmay be issued for construction, demolition, temporary
activities related to permitted encroachments, or other activities approved by the Department. (3-18-22)

02. Permit Term. These- Temporary permits are generally issued for less than one (1) year, but longer
terms may be approved by the Department and permits may be extended with Department approval. e

03. Bonding. The Department may require bondings for temporary permits. et

04. Fee. The bBoard sets fees for temporary permits, but the fees will not be greater than the amounts
listed for the respective permit types in Subsection 020.07. Fee information is available—en—theInternet at

www.idl.idaho.gov. (3-18-22)

0s. Processing. These-Temporary permits may be advertised if the Department deems it appropriate,
with the applicant paying the advertising fee as per Subsection 020.07. Eea

036. - 049. (RESERVED)

051. -- 054. (RESERVED)
055. LEASES AND EASEMENTS.

01. Lease or Easement-Required. As a condition of the encroachment permit, the Department may
require a submerged land lease or easement for use of any part of the state-owned bed of the lake where sucha-lease
or—easement—is—required in accordance with “Rules Governing Leases on State-owned_Navigable Waterways
Submerged-Lands-and FormerhyrSubmerged-Lands,” IDAPA 20.03.17, or “Rules For Easements On State-owned
Nav1gable WaterwaysSubmer%dJ:aﬂés%ﬂePEefmeﬂy—Submefgedﬁeaﬂé% ” IDAPA 20.03.09. A-lease-or-ecasement

ses—Construction of an encroachment authorized
by permit Mﬂ&eﬁﬁm{before obtalmng the required lease or easement constitutes a trespass-upen-state-owned-publie
trust-tands. This rule is intended to grant the state recompense for the use of the state-owned bed of a navigable lake
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where reasonable and it is not intended that the Department withhold or refuse to grant such a lease or easement if in
all other respects the proposed encroachment would be permitted. e

02. Seawalls, Breakwaters, FillQuays. Seawalls, breakwaters, and fillguays on or over state-owned
bedswaterways, designed primarily to create additional land surface, will only be authorized —f-atal—by an
encroachment permrt and submerged land lease or easement, upon determination-approval by the Department.-te-be

122
056. -- 059. (RESERVED)
060. INSTALLATION.
01. Installation Only After Permit Issued. Installation or es-site-construction of an encroachment

may commence only when the permit is issued.—e+ when the dDepartment notifies the applicant in writing that
installation may be-commenced, or when the ¢Department has failed to act in accordance with Subsection 025.07.

e

02. Removal of Construction Waste. (3-18-22)

a. Pilings, anchors, old docks, and other structures or waste at the site of the installation or
reinstallation and not used as a part of the encroachment shall must be removed from the water and lakebed at the time

of the 1nsta11at10n or rernstallatlon toa pomt above the O/AHWM nomm%ﬂood—wa{eklevels—prowded—however—eha{

b. Demolition of encroachments shalt will be done in a manner that does not unnecessarily damage the
lakebed or shoreline. Demolition work must comply with water quality standards administered by the Department of

Environmental Quality. e

03. Compliance with Permit. All work shall must be done in accordance with these rules, and the
application submitted, and is subject to any condition specified in the permit. e

04. Sunset Clause. All activities authorized within the scope of the encroachment permit must be
completed within three (3) years of issuance date. If the activities are not completed within three (3) years, the permit
shall will automatically expire unless it was previously revoked or extended by the ¢Department. The ¢Department
may issue a permit with an initial sunset clause that exceeds three (3) years; if the need is demonstrated by the

applicant. e
061. -- 064. (RESERVED)
065.  ASSIGNMENTS.

01. Assignment-of Encroachment Permit Assignment. Encroachment permits may be assigned only

upon-approval-of the department-if provided that the permrtted encroachments conforrns with the approved perrmts

An a551gnment is not valid untrl approved by the

02. Assignment Application¥Fee. The assignor and assignee must complete a Department assignment

form and submit along with the assignmentfeeis-three hundred dollars ($300) assignment fee and-is-due-at-the-time
the-assignmentis-submitted-to the dDepartment. e

04. Assignment With New Permit. Encroachments not in compliance with the approved permit may

Negotiated Rulemaking — Draft 2 Page 20 Docket No. 20-0304-2401
3/24/2025



be assigned only if: (3-18-22)

a. An application- for a new permit to correct the noncompliance is submitted at the same time.
(3-18-22)
b. The assignee submits written consent to bring the encroachment permitinto compliance. (31822

066. - 069. (RESERVED)

070. MISCELLANEOUS.

01. Water Resources Permit. A permit to alter a navigable stream issued by the Department of Water
Resources pursuant to Title 42, Chapter 38, Idaho Code, may, in appropriate circumstances, contain language stating
the approval of the Department of Lands to occupy the state-owned bed of the navigable stream. (3-18-22)

02. Dredge and Placer Mining. Department authorization is required for dredge and placer mining in
the lands, lakes and rivers within the state, whether or not the state owns the beds, pursuant to Title 47, Chapter 13,
Idaho Code. (3-18-22)

03. Mineral Leases. Littoral rights do not include any right to remove bed materials from state-owned

lakebeds. Applications to lease minerals, oil, gas and hydrocarbons, and geothermal resources within the state-owned
beds of navigable lakes will be processed by the Department pursuant to Title 47, Chapters 7, 8 and 16, Idaho Code,
and rules promulgated thereunder. (3-18-22)

04. Other Laws and Rules. The permittee must comply—withfollow all other applicable state, federal
and local rules and laws insofar as they affect the use of public trust resources. 31822

071. - 079. (RESERVED)
080. VIOLATIONS - PENALTIES.

01. Cease and Desist Order. ¢
oceurring-due-to-the-ongoine Ongoing construction of an unauthorized encroachment or an unauthorized modlﬁcatlon
of a permitted encroachment _is considered a violation of these rules. ;it-mayprovide-theThe Department will serve
the landowner, contractor, or permittee a cease with-a-written-cease-and desist order that eonsists-ofcontains a short
and plain statement efwhat the-vielationis;describing the violation, the pertinent legal authority, and how the violation
may be rectified. This order will be served by personal service or certified mail. The cease and desist order is—used
towill require the permittee to maintain the status quo pending formal proceedings by the Department to rectify the

violation. 31822

02. Notice of Noncompliance/Proposed Permit Revocation. When the Department determines that
these rules have been violated, a cause exists for revocation of a lake encroachment permit, or both of these have
occurred, it will provide the permittee or offending person with a notice of noncompliance/proposed permit revocation
that consists of a short and plain statement of the violation including any pertinent legal authority. This notice also
informs the permittee or offending person of what steps are needed to either bring the encroachment into compliance,
if possible;-or-aveidrevocationorbeth. 3-18-22)

03. Noncompliance Resolution. The Department will attempt to resolve all noncompliance issues
through conference with the permittee or other involved party. Any period set by the parties for correction of a
violation is binding. If the Department is unsuccessful in resolving the violations, then the Department may pursue

other remedies under Section 080 of these rules. (3-18-22)
04. Violations. The following acts or omissions subject a person to a civil penalty as allowed by Title
58, Chapter 13, Section 58-1308, Idaho Code: (3-18-22)
a. A violation of theprevisions-ef Title 58, Chapter 13, Idaho Code, or of the rules and general orders
adopted and applicable to navigable lakes; 3-18-22)
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b. A violation of any special order of the Director applicable to a navigable lake; or (3-18-22)

c. Refusal to cease and desist from any violation in+esardsto-anavigable lake-after having received a
written cease and desist order from the Department by personal service or certified mail, within the time provided in
the notice, or within thirty (30) days of service of sueh the notice if no time is provided. e

d. Willfully and knowingly falsifying any records, plans, information, or other data- provided to the
Departmentrequired-by-theserules.

(3-18-22)

e. Violating the terms of an encroachment permit. (3-18-22)

0s. Injunctions, Damages. The Board expressly reserves the right, through the Director, to seek

injunctive relief under Title 58, Chapter 13, Section 58-1308, Idaho Code and mitigation of damages under Title 58,
Chapter 13, Section 58-1309, Idaho Code, in addition to the civil penalties provided for in Subsection 080.04 of these
rules. (3-18-22)

06. Mitigation, Restoration. The bBoard expressly reserves the right, through the Director, to require
mitigation and restoration of damages under Title 58, Chapter 13, Section 58-1309, Idaho Code, in addition to the
civil penalties and injunctive relief provided for in Subsections 080.04 and 080.05 of these rules. The Department may
consult with other state-agencies to determine the appropriate type and amount of mitigation and restoration-reguired.

(3-18-22)
07. Revocation of Lake Encroachment Permits. (3-18-22)
a. The Department may institute an administrative action to revoke a lake encroachment permit for

violation of the conditions of a permit, or for any other reason authorized by law. AH-sueh-These proceedings will be
conducted as contested case hearings subject to theprevisiens—ef Title 67, Chapter 52, Idaho Code.;andDAPA

? { .; l é; r=r= }
b. A hearing officer appointed to conduct the revocation hearing prepares recommended findings of
fact and conclusions of law and sends ferward them to the Director for final adoption or rejection. 31822
c. An aggrieved party who appeared and testified at a hearing has the right to have the proceedings

and final decision of the Director reviewed by the district court of the county in which the violation or revocation
occurred by filing a notice of appeal within twenty-eight (28) days from the date of the final decision. (3-18-22)

081. -- 999. (RESERVED)
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